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VILLAGE OF BOT 1-19-2016

PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573

AGENDA MEMO

Department: Planning and Development Department
Department: Office of the Village Attorney

BOT Meeting Date:  1/19/2016

Item Type: Continued Joint Public Hearing

Sponsor’s Name: | Anthony Cerreto, Village Attorney
Sponsor’s Name: | Jesica Youngblood, Asst. Director of Planning & Development

Description Yes | No Description Yes | No
Fiscal Impact ] Public Hearing Required O
Funding Source: BID #
Strategic Plan Priority Area
Account #:
Transit Oriented Development
| Ves T o
Agreement U Manager Priorities
Strategic Plan Related U Planning & Zoning

Agenda Heading Title

(Will appear as indicated below on Agenda)

Joint public hearing to consider the amended petition as submitted by G&S Port Chester,
LLC for respective zoning map and text amendments to the MUR District, the associated
urban renewal plans, and the Concept Development Project to permit multi-family
residential development with a floor area ratio onus and amendments to bulk and density
regulations in a portion of the Project Area known and designated as Retail “D” and more
fully described as Section 142.31 Block 1, Lots 3, 4, 5, 6, 20, 21, 22, 23, and 24 of the
Town of Rye Official Tax Map as well as the interstitial right-of-way on said Map.

Summary

The owner/developer G&S (herein referred to as “Applicant”) submitted an amended
zoning petition on/or about October 1, 2015 that reduced the total square footage of

allowed development to ~72,000 square feet (originally 90,000 sqft) for five (5) floors to
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include ~79 upper-floor rental dwelling units comprised primarily of studios and one-
bedroom units, ~12,000 square feet of ground-floor retail, parking requirements for the
proposed multi-family residential component, amended bulk and density provisions, and
a floor area ratio bonus program.

On November 2, 2015 and January 4, 2016 the Board held a joint public hearing with the
Planning Commission to consider the Applicant’s petition in addition to receiving advisory
comments from the Planning Commission. Specifically those comments echoed the
Board’'s and centered around adequate parking and loading provisions, general traffic
and circulation patterns, pedestrian safety, open space provisions, and bulk and density
provisions.

Comprehensive Plan Consistency

The Application declares the proposal “is completely consistent the Land Use Strategies
and recommendations for the Downtown North and South Main Street and Abendroth
Avenue (west side) land area as set forth in the Village’s 2012 Comprehensive Plan.” The
Comprehensive Plan includes “Retail D” in the Higher Intensity Planning Zone category
and describes the adopted land use strategy for mixed-use development consisting of
ground-floor retail and upper-floor residential with a maximum height of five (5) stories
(pg. 140), thereby aligning the Application with the strategies and recommendations
prescribed within the adopted Comprehensive Plan.

Recommendation

The Applicant continues to address the outstanding environmental concerns as directed
by special counsel and staff (e.g. traffic, parking). As the Applicant continues to gather
information to address the concerns directly related to drafting a determination of
significance, the Board cannot take a formal action.

Further, the Applicant has submitted a request letter to adjourn the public hearing until
February 1, 2016 to address outstanding environmental concerns as raised by village
staff, village consultants, and special counsel. A memo from special counsel Mark
Chertok, Esq. is also attached explaining same.

Attachments
e Adjournment letter — submitted by G&S Port Chester LLC
e Special Counsel Memo
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January 15, 2016

Via Email: JYoungblood@portchesterny.com
Hon. Dennis Pilla

Members of the Board of Trustees

Village of Port Chester

222 Grace Church Street

Port Chester, NY 10573

Re: Rezoning Petition for Project Area known as “Retail D”
Tax Map Designation: Section 142.31, Block 1, Lot(s) 3, 4, 5, 6, 20, 21, 22, 23 and 24

Dear Mayor Pilla and Members of the Board:

The Petitioner, G&S Port Chester LLC, has been working with Special Counsel Mark
Chertok on finalizing responses to the identified potential SEQRA impacts, and while we are close
to completion our consultants still need some additional time to complete their reports. Therefore,
we respectfully request an additional adjournment of the Public Hearing on the referenced matter
until the Board of Trustees next meeting scheduled for February 1, 2016.

Very truly yours,
Tartaglia Law Group, LLC

W%,_
Daniel D. Tartaglia, Esqg.

cc: Anthony Cerreto, Esqg.

TARTAGLIA LAW GROUP, LLC | Attorneys At Law
800 Westchester Avenue | Suite N-307 | Rye Brook, NY 10573
914.481.1880 | FAX 914.206.4858
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Attorney-Client Privileged and Confidential CommunicationAttorney Work Product
MEMORANDUM

To:  Mayor and Board of Trustees of the Village of Port Chester
cc Christopher Steers, Anthony Cerreto, Jesica Youngblood

From: Mark Chertok

Date: January 15, 2016

Re:  G&S Retail D SEQRA compliance

As you know, the petition by G&S for a zone change to the existing MUR District to
allow for a residential use in the “Retail D” building is a change from the Board of
Trustees’ approval in 1999 of the Modified Marina Redevelopment Project, which
authorized only commercial use for the Project area. The below updates our December
30, 2015 memorandum.

As noted in the prior memorandum Village Staff and consultants have raised certain
issues necessitating the Applicants’ submission of additional information. Since that
memorandum, the Applicant has provided information relating to several of the issues
(e.g., hazardous materials, schools, open space) and is in the process of providing
information on other relevant subjects, including traffic and parking. Given this status,
the Applicant’s counsel informed me that the Applicant is requesting an adjournment of
the continued public hearing.
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VILLAGE OF BOT 1-19-2016

PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573
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| Sponsor’s Name: | Jesica Youngblood, Asst. Director of Planning & Development |
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Account #:

Redevelopment Opportunities
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Strategic Plan Related [ Planning & Zoning

Agenda Heading Title

(Will appear as indicated below on Agenda)

Port North Main Street Rezoning Petition

Summary

A petition submitted by Tartaglia Law Group, LLC on behalf of Port North Main Street LLC
(“the Petitioner”) requests a zoning map and text change to permit ‘retail, personal service
shop’ in the C4 General Commercial District as a special exception use and establish an
off-street parking requirement.

The Applicant proposes the following special exception use criteria for ‘retail, personal
services shop’:

e Minimum lot size: 7,500 sqgft
e Maximum floor area ratio (FAR): 0.5
e Maximum building height: 1 story

AM-V2015-04
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The Applicant also proposes an off-street parking requirement at one (1) space per 300
sqft feet of gross floor area.

*Clarification of intended zoning map and/or text amendments is mandatory as the
Applicant’s petition differs from previous presentation and discussion with staff. The
various zoning permutations must be solidified in order to determine the appropriate
course of action for classification and processing pursuant to State Environmental Quality
Review Act (SEQRA) regulations.

The following zoning map amendments are plausible:

T s o X

1) Amending all C4 Districts in the Village to permit ‘retail,

© personal service’ as a special exception use would affect

.. = approximately 53 acres and trigger procedures consistent with those
= for a Type 1 Action pursuant to SEQRA.

2) Amending just the N Main Street corridor C4 District with the provisions
listed above would affect approximately 19 acres, which is considered
an Unlisted Action pursuant to SEQRA. :

3) Amending the N Main Street corridor C4 District only from Terrace
Avenue north to the Putnam Avenue traffic circle constitutes an Unlisted
Action pursuant to SEQRA.

It is unclear from the petition if the Applicant requests the parking
requirement for all C4 Districts; only for the C4 District along the N Main
Street corridor or from Terrace Ave north; or if to establish a parking regulation for ‘retail,
personal service’ under Village Code Section 345-14 to apply to all zoning districts in the
village. The first and last scenarios constitute a Type 1 Action under the SEQRA
regulations.



Comprehensive Plan Consistency

The Village’s adopted Comprehensive Plan recommends developing the waterfront
through new, context sensitive retail, housing and public spaces to economically position
the Village (pg. 125).

The Petition requests permitting ‘retail, personal service shop’ as a special exception
criteria with a parking requirement along the upper Byram River waterfront. Again, special
exception criteria act as safeguards for uses not permitted as-of-right. The planning
rationale behind context sensitive solutions is to permit development that doesn’t detract
or negatively impact the surrounding land uses and services but rather appears
‘seamlessly inserted.’

Recommendation

The Applicant will give a presentation to the Board and the public with an overview of the
rezoning petition. The Board may request the Applicant provide additional information in
order to better assess the request. Further, the Board should consider referring the
application to the Planning Commission for review and comment pursuant to Section 345-
34(D) and the Westchester County Planning Board pursuant to Section 345-34(F). The
Board may select a public hearing for a future date of its choosing or await advisory
comment.

Attachments

e Petition as submitted by Tartaglia Law Group, LLC on behalf of Port North
Main Street LLC




BOARD OF TRUSTEES: VILLAGE OF PORT CHESTER
COUNTY OF WESTCHESTER: STATE OF NEW YORK

In the Matter of the Application of
PORT NORTH MAIN STREET LLC PETITION

For amendments to § 345-50 of the Village of Port Chester
Zoning Code.

Port North Main Street LLC (the “Petitioner”), by its attorneys Tartaglia Law Group, LLC,

hereby petitions the Board of Trustees of the Village of Port Chester, as follows:

THE PETITIONER

1. The Petitioner is a limited liability company organized and existing under the laws
of the State of New York, having an address at 95-25 Queens Blvd., Rego Park, NY 11374.

2. The Petitioner acquired the “Property” (described and defined below) by deed dated
February 3, 2014, which deed was recorded in the Office of the Westchester County Clerk on
February 27, 2014 as Control No. 540373480 (hereinafter referred to as “531 N. Main Street”);
and deed dated February 3, 2014, which deed was recorded in the Office of the Westchester County
Clerk on February 27, 2014 as Control No. 540383162 (hereinafter referred to as “601 N. Main
Street”). A perimeter description of the Property is attached hereto as Exhibit “A.”

THE PROPERTY

3. The real property which is the subject of this Petition is an assemblage of 2 parcels
known and designated on the tax assessment map of the Village as (a) Section 136.064, Block

64.1, Lot 61 and Section 136.064, Block 64.1, Lot 33 (531 N. Main Street), consisting of

Port North Main Street LLC Rezoning Petition —12/16/2015



approximately 9,348 square feet and (b) Section 136.064, Block 64.1, and Lot 61 (601 N. Main
Street), consisting of approximately 12,466 square feet (collectively the “Property”).

4, The 531 N. Main Street parcel is comprised of an expansive blacktopped parking
area and a small vacant boutique-type restaurant. The building, originally constructed and operated
as a gas station, is a dimensionally non-compliant structure of approximately 1,235 square feet.
This 9,348 square foot parcel is rectangular in shape, generally flat and comprised of 97%
impervious surface. Vehicular access to the site currently is from two expansive 2-way curb cuts
consistent with gasoline service stations.

5. 601 N. Main Street is comprised of an existing improved parking lot and a vacant
bank branch and associated office building. The building, originally constructed as an auto body
shop, is a dimensionally non-compliant structure of 4,153 square feet. The 12,466 square foot
parcel is rectangular in shape and slopes slightly from N. Main Street toward the Byram River.
The site is currently fully developed with a 14-space parking lot, site lighting, and drainage
facilities.

6. The total lot area of the combined lots is 21,814 square feet.

CURRENT ZONING AND PROPERTY VICINITY

7. The Property is located in the “C-4” General Commercial Zoning District. It is also
within the Local Waterfront Revitalization Program (LWRP) Brooksville sub-area and, as such,
the applications will be subject to a LWRP Consistency Review before the Village’s Waterfront
Commission. Both properties are within the FEMA flood plan zone “AE” as mapped on September
28, 2007.

8. There are no predominant land uses surrounding the Property. Currently, there is a

mixed commercial area at the northeast corner of North Main Street and directly to the north of



both sites is the Village-owned William James Memorial Pump Station. Directly to the south is
“The Home Store,” which has a showroom for retail sales of fabrics, window treatments, and home
decorating accessories. Directly opposite the site, across the street, are an auto repair shop, auto
dealership service facility with sales, and a tile and marble warehouse with a retail sales showroom.
A location map is attached hereto as Exhibit “B.”

THE PROPOSED PROJECT

9. 601 N. Main Street. This parcel is currently fully developed with a one-story 4,080
square foot office building with the entrance oriented to the north, together with a 14-space parking
lot with site lighting, and drainage provided. The parking lot and associated improvements are to
remain unchanged and the existing building interior and exterior are to be renovated with no
change to the building footprint.

10. 531 N. Main Street. It is proposed to demolish the existing building and construct
a single-story 3,300 square foot building and an improved parking lot with 11 parking spaces. The
proposed redevelopment of this property for retail use will add plantings to overall reduce the
impervious surface on the lot by 1,525 square feet (16%), provide for storm-water management,
site lighting, and a single 2-way curb cut.

11. Renderings of the proposed buildings are attached hereto as Exhibit “C.”

REQUESTED ZONING AMENDMENTS

12. To accommodate the Proposed Project, the Petitioner is requesting that the C-4
zoning district be amended to add “Retail store or personal service shop, services clearly
incidental to retail sales on the premises or to personal services,” as a special exception use

(“SEU”). This category of use is nothing new to the Village. This use is already principally



permitted in the C-1, C-2, C-3, C-5, C-5T, CD, and PMU zone and is a SEU in the CDS, DW and
W-2 zoning districts.

13. Petitioner also requests that the Zoning Code be amended to establish a specific
retail use parking requirement where none currently exists of one car per 300 square feet of gross
floor area. This parking requirement would be consistent with that adopted by the Board of
Trustees for the Village Center Redevelopment Area (8345-57.2 B(5)a[8]c).

14. To give the Village more control over retail uses within the C-4 zoning district, the

Petitioner proposes that the SEU criteria include: (a) that lot area be no less than 7,500 square
feet; (b) floor area ratio not exceed .5; and (c) building height not exceed one story.

15. Alternatively, instead of amending the C-4 Zone as requested, the Board of

Trustees may consider creating a new zone to be mapped and applicable to this N. Main Street
corridor only that would match the uses and dimensional constraints and requirements of the C-4
Zone, with the exception of the requested Special Exception Use in Article 12 above and the
parking requirements in Article 13 above.

PLANNING CRITERIA FOR PROJECT

16. The Proposed Project will act as a northern gateway to the Village and establish a
consistent retail presence on separate parcels that have heretofore been used as offices and a
restaurant.

17. The retail use proposed will be small in scale and bulk and therefore will be limited
to supportive neighborhood retail for the convenience of the surrounding residential areas east of
North Main Street.

18. The Proposed Project is outside the areas studied by the Village’s most recent

Comprehensive Plan. However, as stated earlier in this Petition it is within the Local Waterfront



Revitalization Program (LWRP) Brooksville sub-area and, as such, the applications will be subject
to a LWRP Consistency Review before the Village’s Waterfront Commission.

19. Due to the proposed SEU criteria, the requested zoning amendments will insure
that the Village maintains adequate controls over the proposed retail use throughout the C-4 zoning
area in the future.

20. The Petitioner is currently vetting the proposed Project before the Village of Port
Chester Planning Commission by submission and review of a concept plan. A fully engineered
site plan is not envisioned until action by the Board of Trustees on this re-zoning Petition.

COMPLIANCE WITH THE STATE ENVIRONMENTAL QUALITY REVIEW ACT

21. Under the State Environmental Quality Review Act and the regulations
promulgated thereunder (“SEQRA”), the actions directly and indirectly proposed by the Petition
are classified as “Unlisted.”

22. Accordingly, the Petitioner shall comply in all respects with the requirements of
SEQRA regarding an Unlisted action. An Environmental Assessment Form prepared by Arconics
Architecture, P.C. is being submitted herewith.

WHEREFORE, the Petitioner respectfully requests that this Petition be granted as set forth
herein.
Respectfully submitted,
TARTAGLIA LAW GROUP, LLC
Attorneys for Petitioner
800Westchester Avenue
Rye Brook, NY 10573
(914) 481-1880

Dated: Rye Brook, New York
December 16, 2015
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RESOLUTION
ADOPTING A LOCAL LAW TO ESTABLISH A COMMUNITY CHOICE AGGREGATION
(ENERGY) PROGRAM IN THE VILLAGE OF PORT CHESTER

SUMMARY
Background:

In October 2015, Sustainable Westchester presented to the Board requesting the Board
adopt a local law so that the Village of Port Chester could participate in a Community Choice
Aggregation (Energy) program. The Board held the requisite public hearing, but took no action
on the local law. The Mayor has placed the matter on the agenda for an action adopting the law.

| Proposed Action |

That the Board of Trustees adopt the Resolution

AM-V20140930
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Attachments

Local Law




RESOLUTION

AUTHORIZING THE VILLAGE MANAGER TO ENTER INTO A MEMORANDUM
OF UNDERSTANDING WITH SUSTIANABLE WESTCHESTER WITH REGARD
TO COMMUNITY CHOICE AGGREGATION PROGRAM

On motion of TRUSTEE , seconded by TRUSTEE , the following
resolution was adopted by the Board of Trustees of the Village of Port Chester, New
York:

WHEREAS, the Village of Port Chester has adopted a local law with regard to a
Community Choice Aggregation (Energy) Program; and

WHEREAS, the Board has been advised that the Village must enter into a
Memorandum of Agreement so as to further its participation as a member of Sustainable
Westchester so as to procure energy supply from a selected Energy Services Company
(ESCO); and

WHEREAS, Sustainable Westchester will serve as Program Manager on behalf of
any member municipality that executes an Electric Service Agreement with the selected
ESCO thereby creating a new, shared service among the participating cities, towns and
villages of Westchester County. Now, therefore, be it

RESOLVED that the Board hereby authorizes the Village Manager to enter into a
Memorandum of Understanding with Sustainable Westchester with regard to the
Community Choice Aggregation Program and subsequent Energy Services Agreement in
substantial form to that annexed hereto subject to review and final approval by the
Village Attorney.

Approved as to Form:

Anthony M. Cerreto, Village Attorney
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RESOLUTION

AUTHORIZING THE VILLAGE MANAGER TO ENTER INTO A
MEMORANDUM OF UNDERSTANDING WITH SUSTAINABLE
WESTCHESTER WITH REGARD TO COMMUNITY CHOICE
AGGREGATION PROGRAM

SUMMARY

Background:

This resolution is a companion to the proposed local law with regard to Sustainable
Westchester’s Community Choice Aggregation program.

Participating municipalities are required to enter into a memorandum of understanding
with Sustainable Westchester. These municipalities have utilized their municipal attorneys to
work in association to negotiate the terms of such MOU.

AM-V20140930
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We attach a copy of the updated version of the MOU with Sustainable Westchester that
was the basis for a most recent resolution by the Rye Brook Board of Trustees.

| Proposed Action

That the Board of Trustees adopt the Resolution

Attachments

Resolution
Memorandum of Understanding from Rye Brook
Proposed Memorandum of Understanding from Sustainable Westchester




Community Choice Aggregation Memorandum of Understanding (3/4#46; last rev. 1/12/16)

This Memorandum of Understanding is entered into by and between:
___Sustainable Westchester, Inc, a New York not-for-profit corporation, and
__City/Town/Village of , @ local government member of Sustainable Westchester,

Inc.

1. Background:

a.

b.

In February 2015, the New York Public Service Commission issued an Order for
Case 14-M-0564 as follows: “The Petition of Sustainable Westchester is granted to
the extent that its municipal members are authorized to undertake a Community
Choice Aggregation demonstration project consistent with the discussion in the body
of this Order...” (Attached as Exhibit 1).
The City/Town/Village of has adopted local legislation to enable
Community Choice Aggregation and a local resolution expressing the intent to
participate in Community Choice Aggregation (“Intent-to-Participate Resolution”).
As a member of Sustainable Westchester in good standing, the City/Town/Village of
wishes to engage the services of Sustainable Westchester as the Program
Manager for Community Choice Aggregation for the Operation and Maintenance of
the Program.
Sustainable Westchester will serve as Program Manager under the terms of the
Electric Service Agreement (Attached as Exhibit 2) on behalf of any member
municipality that executes the Electric Service Agreement and otherwise qualifies for
the Program, thereby creating a new shared service among the participating cities,
towns and villages of Westchester County.

2.Definitions:

a.

b.

Bundled Customers — Residential and Small Commercial customers of electricity or
natural gas (“fuels”) who are purchasing the fuels from the Distribution Utility.
Community Choice Aggregation Program or CCA Program or Program- A
municipal energy procurement program, which replaces the incumbent utility as the
default Supplier for all Bundled Customers within the Participating Municipality, as
defined in the February Order.
Competitive Supplier: An entity duly authorized to conduct business in the State of
New York as an energy service company (ESCO) that procures electric power and
natural gas for Bundled Customers in connection with this CCA Program.
Compliant Bid: Electric power supply bid from a Competitive Supplier that meets
the requirements specified in the Intent-to-Participate Resolution and ESA. Compliant
bids meet one of the following criteria:
I. the default price is guaranteed to be consistently less than the Distribution
Utility price for the same period; or
ii. the default price is fixed at a level that is less than the average utility price for
the same commodity, for the same customer class, over the Preceding Twelve
Month Period (as defined below); or
iii. the default price is at first set at a level that is less than the average utility
price for electricity, for the same customer class, over the Preceding Twelve
Month Period, and only floats upward by less than twenty-five percent (25%)
of the price increases implemented by the utilities

Page 1 of 4



Community Choice Aggregation Memorandum of Understanding (3/4#46; last rev. 1/12/16)

Electric Service Agreement (ESA): The Electric Service Agreement that contains all
the terms and condition appertaining the energy procurement request published by the
Program Manager on behalf of the Participating Municipalities. (Attached as Exhibit
2.)

February Order: February 26, 2015 “Order Granting Petition in Part” issued by PSC
in Case 14-M-0564, “Petition of Sustainable Westchester for Expedited Approval for
the Implementation of a Pilot Community Choice Aggregation Program within the
County of Westchester.” (Attached as Exhibit 1.)

Independent Review: An assessment of each Competitive Supplier's response by an
independent accountant or other qualified consultant that is selected by the Program
Manager (as defined below), to be undertaken on behalf of and paid for by the
Program Manager. For each Competitive Supplier's response, such assessment will
include a determination of (i) the creditworthiness of the Competitive Supplier or
adequate documentation of alternative credit arrangement that is at least as secure as a
credit-worthy Competitive Supplier, and (ii) compliance with respect to pricing, as
outlined in these definitions and in each Intent-to-Participate Resolution (as defined
below).

Intent-to-Participate Resolution: Local resolution adopted by Municipality
authorizing their participation in the Program and defining the conditions of that
participation (e.g. pricing compliance).

Distribution Utility: Owner or controller of the means of distribution of the natural
gas or electricity that is regulated by the Public Service Commission in the
Participating Municipality.

Participating Municipality: A dues-paying municipal member of Sustainable
Westchester Inc, which has adopted the applicable local legislation and Intent-to-
Participate Resolution for the Community Choice Aggregation Program.

Preceding Twelve Month Period: For purposes of evaluating a Compliant Bid, the
most recent twelve month period for which the applicable information is available.
Program Manager: Sustainable Westchester, Inc, a non-profit corporation of which
the Participating Municipality is a member, is authorized by the Public Service
Commission per Order for Case 14-M-0564 “to undertake a Community Choice
Aggregation demonstration project.”

. Public Service Commission: The New York State Public Service Commission or the
New York State Department of Public Service acting as staff on behalf of the Public
Service Commission (PSC).

3. Purpose: The purpose of the Memorandum of Understanding is as follows:
a. To establish participation by City/Town/Village of (hereafter, the

“Participating Municipality”) in a Community Choice (Energy) Aggregation
Program (hereafter, the “Program) that will be managed on its behalf by Sustainable
Westchester, Inc (hereafter, the “Program Manager”), under the terms outlined in
the attached Electric Service Agreement (Attached as Exhibit 2);

. To affirm that the Participating Municipality and Program Manager agree to adhere to
the terms and conditions of the attached Electric Service Agreement in the event they
execute the agreement as outlined in 3(c), below
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Community Choice Aggregation Memorandum of Understanding (3/4#46; last rev. 1/12/16)

c. To affirm that the Participating Municipality and Program Manager agree to execute
the Electric Service Agreement, subject to the conditions of review and approval
outlined in 4(c)(i), 4(c)(ii), 4(c)(iii), 5(a)(i), 5(a)(ii)and 5(a)(iii), outlined below.

4. Roles and responsibilities of the Program Manager: As Program Manager, Sustainable
Westchester Inc agrees to perform all duties outlined in the Electric Service Agreement and,
prior to execution of that agreement, Program Manager agrees to:

a. Provide the involved agencies and parties to the February Order, such as but not
limited to the Public Service Commission or Local Distribution Utility, requested
information about and documentation of the actions undertaken by the Participating
Municipality in furtherance of enabling participation in the Program;

b. Manage the energy procurement bidding process including:

i. the identification and notification of potential firms seeking to be the
Competitive Supplier,

ii. the Request for Proposals process from preparation of the content to the
publication of the Request and management of firms responding to the
Request,

iii. the preparation of the Electric Service Agreement that will be included in the
Request,
iv. the acceptance and secure opening of the responses to the Request, and
v. the organizing and procuring of the Independent Review,
all in a manner that is transparent to the Participating Municipality and firms seeking
to be the Competitive Supplier;

c. Sign the Electric Service Agreement in a timely fashion subject to the conditions that:

i. the Competitive Supplier is deemed creditworthy for the duration of the
Electric Service Agreement by the Independent Review, or

ii. the Competitive Supplier arranges alternative credit terms that are, at a
minimum, as secure as those achieved with a creditworthy Supplier as deemed
by the Independent Review, and

iii. the Competitive Supplier’s response to the Energy Procurement Request for
Proposals is deemed a Compliant Bid as defined in Section 2, above, by an
Independent Review; and

d. Fulfill any other responsibilities as may reasonably adhere to facilitating the
implementation of the Program, subject to the Program Manager’s inherent and
original role as an organization driven by the deliberated priorities of its constituent
member municipalities.

5. Roles and responsibilities of the Participating Municipality: As a Participating
Municipality, the City/Town/Village of agrees to:

a. Sign the Electric Service Agreement in a timely fashion subject to the conditions that:

i. the Competitive Supplier is deemed creditworthy for the duration of the
Electric Service Agreement by the Independent Review, or

ii. the Competitive Supplier arranges alternative credit terms that are, at a
minimum, as secure as those achieved with a creditworthy Competitive
Supplier as deemed by the Independent Review, and, in either case

iii. such Competitive Supplier’s response to the Energy Procurement Request for
Proposals is deemed a Compliant Bid by the Independent Review.

Page 3 of 4



Community Choice Aggregation Memorandum of Understanding (3/4#46; last rev. 1/12/16)

6. Term: Memorandum of Understanding shall expire on the earlier of April 30, 2017 or the
date on which the Electric Service Agreement is signed by all three counterparties to the
ESA.

7. IN WITNESSETH WHEREOF, the parties hereto have signed this MEMORANDUM OF
UNDERSTANDING on the day and year appearing below their respective signatures.

City/Town/Village of
Authorized Official:

Signature Printed Name and Title:

Address:

Telephone(s):
E-Mail Address:
Address for Notices:

Sustainable Westchester Inc
Authorized Official:

Signature Printed Name and Title:

Address:

Telephone(s):
E-Mail Address:
Address for Notices:

Attachments:
Exhibit 1 Public Service Commission Order for Case 14-M-0564 (February 2015)
Exhibit 1 Electric Service Agreement (1/04/2016)
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BOT 1-19-2016
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PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573
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Office of the Village Manager
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Item Type: Resolution

Description Yes | No Description Yes | No
Fiscal Impact X Public Hearing Required X
Funding Source: GF Contingency BID #

Account #: Traffic Light Replacement & : I
Installation - 5.5180.200.2015.165 Strategic Plan Priority Area

Agreement X Manager Priorities

Strategic Plan Related X N/A

Sponsor’s Name: Christopher D. Steers, Village Manager

Heading Title

(Will appear as indicated below on Agenda)

RESOLUTION TO DECLARE A PUBLIC EMERGENCY AND DISPENSE WITH THE
COMPETITIVE BIDDING REQUIREMENTS FOR THE PROCUREMENT AND
INSTALLATION OF A TRAFFIC SIGNAL AT THE INTERSECTION OF NORTH

REFENT STREET AND GLEN AVENUE

Summary

Background:

The traffic signal at the intersection of North Regent Street and Glen Avenue was
removed from service as inoperable.

The intersection is currently controlled by a four-way stop signs on a temporary basis.

The continued operation of the intersection without a traffic signal places the Village at
risk.


DThomas
Placed Image


The resolution declares a public emergency under the authority of State General
Municipal Law, Section 103(4) so as to enable the Village to proceed forthwith with the
procurement and installation of a new traffic signal without the need to comply with the

competitive bidding requirements with the appropriation of sufficient funds to accomplish
same.

Proposed Action

That the Board of Trustees adopt the Resolution

Attachments

Resolution




RESOLUTION TO DECLARE A PUBLIC EMERGENCY AND DISPENSE WITH THE
COMPETITIVE BIDDING REQUIREMENTS FOR THE PROCUREMENT AND
INSTALLATION OF A TRAFFIC SIGNAL AT THE INTERSECTION OF NORTH REGENT
STREET AND GLEN AVENUE

On motion of TRUSTEE , seconded by TRUSTEE
, the following resolution was adopted by the Board of Trustees of the Village of Port
Chester, New York, as follows:

WHEREAS, the traffic signal at the intersection of North Regent Street and Glen Avenue
was removed from service as inoperable; and

WHEREAS, the intersection is currently controlled by four-way stop signs on a
temporary basis; and

WHEREAS, the continued operation of the intersection without a traffic signal places the
Village at risk. Now, therefore, be it

RESOLVED, that pursuant to General Municipal Law, Section 103(4), the Board of
Trustees hereby declares a public emergency so as to dispense with the necessity of competitive
bidding; and be it further

RESOLVED, that the Village Manager be and is hereby authorized to contract with
qualified vendor(s) to procure and install a new traffic light at the intersection of North Regent
Street and Glen Avenue, to be funded by using General Fund contingency fund with an amount
not to exceed $200,000, and be it further

RESOLVED, that the Board of Trustees authorizes the Village Treasurer to establish a
Traffic Light Replacement/Installation Capital Project and modify the FY 2015-16 General and
Capital Fund as follows

General Fund:
Transfer from:

:1.1990.400 Contingency Contractual $200,000
Transfer to:

1.9900.0900 Transfer to Capital $200,000
Capital Fund

Traffic Light Replacement/Installation:

5.5.5031.2015.165 Transfer from General Fund $200,000

5.5180.200.2015.165 Traffic Light Replacement/Installation $200,000



Approved as to Form:

Anthony M. Cerreto, Village Attorney
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GENERAL NOTES:

7. ALL WORK IS TO BE DONE ACCORDING TO THE LATEST "NYSDOT STANDARD SPECIFICATIONS’, REGION 8
SIGNAL DETAIL SHEETS AND STANDARD STRUCTURE SHEETS OR AS ORDERED BY THE VILLAGE OF PORT CHESTER
DEPARTMENT OF PUBLIC WORKS. THE REGION & SIGNAL DETAILS SHEETS ARE INCLUDED BY REFERENCE.

2 SIGNAL HEAD ROADWAY CLEARANCE SHOULD BE 16°-6"

3. THE CONTRACTOR IS RESPONSIBLE FOR PROVIDING THE NYS 2070 CONTROLLER, CABINET AND PERIPHERAL
EQUIPMENT.  THE UNIT PROVIDED MUST BE TESTED AS PER NYSDOT STANDARDS.

4. CLEARANCES BETWEEN TRAFFIC SIGNAL EQUIPMENT AND UTILITY LINES SHOULD BE CONFIRMED. IN GENERAL,
REQUIRED CLEARANCES ARE SIX (6°) FEET FROM PRIMARY LINES, TWO (2°) FEET FROM SECONDARY LINES
AND ONE (1°) FOOT FROM TELEPHONE, CABLE TV, ETC. LINES. THESE CLEARANCES MAY VARY IN ACCORDANCE
WITH LOCAL UTILITY COMPANY REQUIREMENTS. IT IS THE CONTRACTOR'S RESPONSIBILITY TO OBTAIN THESE
CLEARANCES. A CROSS SECTIONAL REFPRESENTATION MUST BE PROVIDED BY THE CONTRACIOR FOLLOWING
INSTALLATION INDICATING THAT THESE CLEARANCES HAVE BEEN MET.

S ALL MATERIALS INCORPORATED IN THE SIGNAL INSTALLATION SHALL CONFORM TO THE CURRENT NYSDOT
REQUIREMENTS AS PER NOTE 1 ABOVE. CONFORMANCE SHALL BE MET BY APPROVAL OF THE FOLLOWING
SUBMISSIONS BY THE CONTRACTOR:

A) TRAFFIC SIGNAL POLES:

MANUFACTURER'S SHOP DRAWINGS AND CALCULATIONS MUST BE SUBMITTED TO VILLAGE

OF PORT CHESTER DEPARIMENT OF PUBLIC WORKS FOR EACH SIGNAL POLE DEMONSTRATING
THAT THE POLES PROVIDED AND FOOTINGS WILL BE ADEQUATE TO ACCOMODATE THE
PROJECTED LOADS. THE SHOP DRAWINGS AND CALCULATIONS MUST BE STAMPED BY A
PROFESSIONAL ENGINEER LICENSED IN THE STATE OF NEW YORK.

B) TRAFFIC SIGNAL HEADS (SECTION) & BRACKET ASSEMBLIES, AND CONCRETE PULLBOXES:
ASSEMBLIES:

MANUFACTURER'S CATALOG CUTS MUST BE SUBMITTED TO VILLAGE OF PORT CHESTER DEPARTMENT
OF PUBLIC WORKS.

C) TRAFFIC SIGNAL CONDUIT, CABLE, WIRE:

MANUFACTURER'S CATALOG CUTS MUST BE SUBMITTED TO VILLAGE OF PORT CHESTER DEPARTMENT
OF PUBLIC WORKS.

6.

77.

2.

13.
14

15.

76.
17.

18.
78.

D) VIDEO CAMERA DETECTOR SYSTEM:

MANUFACTURER'S CATALOG CUTS MUST BE SUBMITTED TO VILLAGE OF PORT CHESTER DEPARTMENT
OF PUBLIC WORKS. THE CONTRACTOR SHALL PROVIDE CAMERA ATTACHMENT DETAILS.

THE CONTRACTOR SHALL CONTACT THE VILLAGE OF PORT CHESTER DEPARIMENT OF PUBLIC WORKS PRIOR TO PERFORMING ANY WORK.
A MEETING SHALL TAKE PLACE AS DETERMINED NECESSARY BY THE VILLAGE OF PORT CHESTER DEPARTIMENT OF PUBLIC WORKS OR
AT THE REQUEST OF THE CONTRACTOR.

THE CONTRACTOR 1S RESPONSIBLE FOR ANY AND ALL LOCAL PERMITS REQUIRED.

IT IS THE CONTRACTOR’S RESPONSIBILITY TO RESTORE ANY DISTURBED AREAS TO THEIR ORIGINAL CONDITION AS PER

THE APPROFRIATE SECTIONS OF THE STANDARD SPECIFICATIONS.

SIGNAL POLE FOOTINGS (FOUNDATIONS) SHALL BE INSTALLED AS PER SHEET 680—01. PARTICULAR NOTE SHOULD BE MADE

OF THE "METHODS FOR PLACING FOOTINGS” AS THEY RELATE TO APPROVED METHODS OF BACKFILL. IF ROCK IS ENCOUNTERED,
THE VILLAGE OF PORT CHESTER DEPARTMENT OF PUBLIC WORKS WILL BE NOTIFIED FOR PROPER METHOD OF INSTALLATION.

PRIOR TO THE CONIRACTOR PERFORMING ANY EXCAVATION, THE CONIRACTOR SHALL CONTACT THE UNDERGROUND LINE

LOCATION SERVICE AT 1-800—-962—7962.

THE CONTRACTOR SHALL VERIFY THE LOCATION OF ALL UNDERGROUND AND OVERHEAD UTILITIES PRIOR TO STARTING

ANY WORK.

MAINTENANCE OF TRAFFIC SHALL BE IN CONFORMANCE WITH THE NEW YORK STATE MANUAL OF UNIFORM TRAFFIC

CONTROL DEVICES.

THE CONTRACTOR IS RESPONSIBLE FOR THE CONNECTION TO PROVIDE ELECIRIC SERVICE TO THE SIGNAL.

THE CONTRACTOR WILL FPROVIDE TABLE OF SWITCH PACKS AND TABLE OF INPUT WIRING. THE CONTRACTOR WILL FROGRAM

THE AFPPROVED CONTROLLER AND INSTALL IT DURING FINAL INSPECTION. SEE # 3 ABOVE.

MICROCOMPUTER CABINET SHALL BE MOUNTED ON A CABINET BASE WITH THE CONTROLLER DOOR FACING INSIDE PROPERTY.

THE CONTRACTOR SHALL VERIFY THE HEIGHTS OF OVERHEAD WIRES BEFORE PURCHASING POLE.
PEDESTRIAN SIGNAL MODULE SHALL DISPLAY HAND,/MAN AND COUNTDOWN INDICATIONS AND SHALL BE

ROAD ROAD
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VILLAGE OF PORT CHESTER DEPT. OF PUBLIC WORKS

INTERSECTION OF NORTH REGENT STREET

16" X 18" PER VILLAGE OF PORT CHESTER DEPARTMENT OF PUBLIC WORKS REQUIREMENTS.

INSTALL TUNNEL VISORS ON ALL SIGNALS

THE CONTRACTOR SHALL FURNISH AND SECURELY INSTALL A PIPE EXTENSION IF NEEDED THAT PROVIDES THE RECOMMENDED
ELEVATION FOR VIDEO CAMERA. THE OFPTIMUM PLACEMENT OF VIDEO CAMERA SHALL BE DETERMINED IN THE FIELD AND
ACCEPTED BY THE VILLAGE OF PORT CHESTER DEPARTMENT OF PUBLIC WORKS AND THE VILLAGE ENGINEER.

AND GLEN AVENUE
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INTERSECTION OF NORTH REGENT STREET AND GLEN AVENUE - VILLAGE OF PORT CHESTER, NEW YORK.

ITEM NO. DESCRIPTION UNIT QUANTITY UNIT PRICE EXTESEII?_I\IIDEISC-:FSQTY
206.03 CONDUIT EXCAVATION AND BACKFILL L.F 334 $ 2649 $ 8,847.66
611.0441 PLANTING- DECIDUOUS SHRUBS - 2FT HEIGHT/SPREAD EA. 10 $ 80.62| $ 806.20
680.5001 POLE EXCAVATION AND CONCRETE FOUNDATION CY 8 $ 1,850.00( $ 14,800.00
680.510501 PULLBOX, RECT. CONCRETE 26" X 18" EA 11 $ 1,800.00( $ 19,800.00
679.520106 CONDUIT, STEEL, ZINC COATED, 2" DIAMETER L.F 12 $ 13.75( $ 165.00
680.520108 CONDUIT, STEEL, ZINC COATED, 3" DIAMETER L.F 320 $ 3050 $ 9,760.00
680.622258 TRAFFIC SIGNAL POLE 58-FOOT MAST ARM EA 1 $ 8,41359| $ 8,413.59
680.6810 TRAFFIC SIGNAL POLE - BRACKET MOUNTED 10 FOOT HEIGHT (PED) EA 3 $ 3,044.00| $ 9,132.00
680.700603 RISER ASSEMBLY, 1 INCH DIAMETER EA 1 $ 518.00( $ 518.00
680.730514 SIGNAL CABLE, 5 CONDUCTOR, 14 AWG L.F 380 $ 310| $ 1,178.00
680.731014 SIGNAL CABLE, 10 CONDUCTOR, 14 AWG L.F 70 $ 643 $ 450.10
680.731515 SIGNAL CABLE, 15 CONDUCTOR, 14 AWG L.F 120 $ 950| $ 1,140.00
680.802100RO [FURNISH AND INSTALL 2070 E CONTOLLER & 330 STRETCH CABINET EA 1 $ 15,452.00( $ 15,452.00
680.810101 TRAFFIC SIGNAL MODULE - 12", RED BALL, LED EA 8 $ 75.00] $ 600.00
680.810103 TRAFFIC SIGNAL MODULE - 12", YELLOW BALL, LED EA 8 $ 90501 $ 724.00
680.810105 TRAFFIC SIGNAL MODULE - 12", GREEN BALL, LED EA 8 $ 90501 $ 724.00
680.810107 TRAFFIC SIGNAL SECTION - TYPE 1, 12" EA 24 $ 150.00| $ 3,600.00
680.8112 TRAFFIC SIGNAL FIXED ASSEMBLY -2 WAY EA 1 $ 668.50( $ 668.50
680.8113 TRAFFIC SIGNAL FIXED ASSEMBLY -3 WAY EA 2 $ 650.00 $ 1,300.00
680.813107 ;E]_DSI.:TSTRIAN SIGNAL MODULE TRI-MODAL HAND/MAN/COUNTDOWN LED -16" EA 8 $ 489.00 | $ 3.912.00
680.813108 PEDESTRIAN SIGNAL SECTION - TYPE 116" x 18" LED MODULE EA 8 $ 277.00( $ 2,216.00
680.8141 PEDESTRIAN SIGNAL BRACKET MOUNT ASSEMBLY EA 8 $ 323.00( $ 2,584.00
680.822600007 |PEDESTRIAN PUSH BUTTON AND SIGN, WITH POST EA 4 $ 225.00( $ 900.00
e e I I O
680.82250601 REMOVE POLE MOUNTED SIGNAL CONTROL CABINET EA 1 $ 130.00| $ 130.00
680.99020010 REMOVE STEEL ANCHOR BASE TRAFFIC SIGNAL POLE EA 2 $ 2,034.00| $ 4,068.00
680.94000008 TRAFFIC SIGNAL SERVICE ENTRANCE EA 1 $ 1,182.00( $ 1,182.00
680.95010815 SERVICE CABLE, 1 CONDUCTOR, 8 AWG L.F 126 $ 650 $ 819.00
VIDEO CAMERA DETECTION SYSTEM EA 1 $ 20,000.00| $ 20,000.00

SUB TOTAL 134,488.05

699.040001 MOBILIZATION (EQUAL TO OR LESS THAN 4% OF SUBTOTAL) LS 4% 5,379.52
GRAND TOTAL 139,867.57
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PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573

AGENDA MEMO

Department: Office of the Village Manager

BOT Meeting Date:  1/19/2016
Item Type: Resolution

Sponsor’s Name: Anthony (Tony) Cerreto, Village Attorney
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Strategic Plan Related U N/A

Agenda Heading Title

(Will appear on the Agenda as indicated below)

Resolution Awarding RFP 2015-07 for Eminent Domain Legal Services
Summary

Background:

Following a policy discussion, the Board authorized the Village Attorney to seek
qualified law firms to assist the Board in considering the use of eminent domain to remedy
substandard property at 23 Washington Street.

The RFP process resulted in four proposals. The proposers were all more than qualified
to perform these services. Interviews were conducted of all proposers.

The Village Attorney and Village Manager recommend the law firm of Feerick Lynch
MacCartney PLLC to undertake these services on the basis of pricing as well as overall
background and experience.

| Proposed Action

AM-V20140930


DThomas
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That the Board of Trustees adopt the Resolution

Attachments

Proposal and Supplement from Feerick Lynch MacCartney, PLLC
Resolution




AWARDING BID FOR EMINENT DOMAIN
LEGAL SERVICES RFP 2015-07

On motion of TRUSTEE , seconded by TRUSTEE :
the following resolution was adopted by the Board of Trustees of the Village of Port Chester, New
York:

WHEREAS, following a Board policy discussion, the Village Attorney was authorized to
seek qualified law firms to assist the Board in considering the use of eminent domain to remedy
substandard property at 23 Washington Street; and

WHEREAS, through a Request for Proposals process, the Village invited proposals for
specialized legal services in the area of eminent domain (RFP 2015-07); and

WHEREAS, the Village received four proposals; and

WHEREAS, all proposers were interviewed and deemed more than qualified to provide
such services; and

WHEREAS, the Village Attorney has recommended the law firm of Feerick Lynch
MacCartney PLLC, South Nyack, New York, for award. Now, therefore, be it

RESOLVED, that the Board of Trustees hereby awards the bid for RFP 2015-07 Eminent
Domain Legal Services to Feerick Lynch MacCartney PLLC., 96 South Broadway South Nyack,
New York, 10960, compensation to be $250.00/hour..

FURTHER RESOLVED, that the Village Manager is hereby authorized to enter into an
agreement with the firm, and be it

FURTHER RESOLVED, that the funding for said work be appropriated from Law
contractual line 1.1420.400

Approved as to Form:

Anthony M. Cerreto, Village Attorney



FEERICK LYNCH MaAcCARTNEY &

ATTORNEYS AT LAW

SOUTH NYACK OFFICE
96 SOUTH BROADWAY
SOUTH NYACK, NEW YORK 10960

DENNIS E.A. LYNCH TEL. 845-353-2000 FAX. 845-353.2789
DONALD J. FEERICK, JR.
J. DAVID MACCARTNEY, JR. LARCHMONT OFFICE

1415 BOSTON POST ROAD

LARCHMONT, NEW YORK 10538
OF COUNSEL {Not for service of papers)
DONALD J. ROSS
DAVID J. RESNICK
ALBERT ]A KAISER www-flmpllc.com
WILLIAM D. REILLY
KEVIN F HOBBS
MICHAEL K. STANTON, JR.

November 20, 2015

CONFIDENTIAL

RESPONSE TO RFP #2015-07
EMINENT DOMAIN LEGAL SERVICES

Village of Port Chester
Village Clerk’s Office

222 Grace Church Street

Suite 150

Port Chester, New York 10573

Attn: Christopher D. Steers, Village Manager
Re:  RFP #2015-07

Eminent Domain Legal Services
Dear Mr. Cerreto:

MARY E. MARZOLLA®
JENNIFER M. FEERICK
BRIAN D. NUGENT*
STEPHEN M. HONAN*+
ALAK SHAH*

PATRICK A. KNOWLES*
BRIAN F FITZGERALD

*LICENSED ALSC IN NEW JERSEY
+LICENSED ALSCG IN CONNECTICUT

In response to the above-referenced request for proposal for eminent domain legal
services in relation to property located at 23 Washington Street, Port Chester, New York,
I hereby submit the following proposal on behalf of my firm, Feerick Lynch MacCartney,

PLLC:
EXPERIENCE

A. Firm Background

By way of background, FLM is a ten attorney law Firm with offices in South
Nyack and Larchmont, New York. The Firm was founded in 2005 as the result of three
preeminent litigation attorneys converging to combine their individual areas of expertise
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for the purpose of developing a premier litigation Firm. Since its inception, our Firm has
achieved unprecedented results for its clients and now functions as a multi-service law
Firm with associates and partners working together as a team to provide creative legal
solutions for its clients. The attorneys at FLM are uniguely suited to serve their clients as
they have experience in both prosecuting and defending cases on behalf of their client.

This experience on both sides of the “v” enables FLM to anticipate and to
understand issues that arise during the progression of litigation and provides the insight
and understanding necessary “to think outside of the box” to formulate strategies that will
best satisfy clients’ needs.

B. Experience In Eminent Domain

With decades of collective legal experience in eminent domain, condemnation,
and real property acquisitions on behalf of municipal and private entities, FLM attorneys
have counseled clients in all aspects of the these areas from inception to acquisition
including all statutory requirements, notice and conduct of public hearings, review of the
development plan’s environmental impact and any other relevant factors to be considered
in the site selection process, drafting determination and findings concerning the property
and legally compliant publication thereof, and final judicial scrutiny of the findings by
the Appellate Division or Court of Appeals. We have specific experience working with
local governments, presenting at public hearings, sending out public notices, and dealing
with banks and mortgage interest holders,

Of course, at the heart of all condemnation proceedings is the issue of the
municipality’s public use or benefit of the proposed project, a particular specialty at FLM
which achieved the first victory of its kind for a private property owner in over a century
based on this legal concept in 49 WB LLC v. Village of Haverstraw, 839 N.Y.S.2d 127
(2d Dept. 2007).

The Firm has extensive experience representing condemning authorities in
eminent domain proceedings, and in doing so, FLM identifies the strengths and
weaknesses throughout the process so as to ensure as smooth an acquisition as possible
and to successfully defeat any State or Federal challenges to the acquisition or its
underlying processes.

For example, attorneys in the firm served as counsel to the Yonkers Industrial
Development Agency (YIDA) on eminent domain acquisitions for in excess of a decade,
giving advice and moving forward with condemmnation proceedings and acquisitions of
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private parcels required in regard to the Yonkers Downtown Revitalization. The YIDA
successfully acquired all the private parcels required for that project without litigation.

The Firm also served as trial counsel to the YIDA in the hotly contested
acquisition of the Con Ed property in connection with the highly publicized Ridge Hill
Project in Yonkers. That matter was successfully tried by Dennis E.A. Lynch against
renowned eminent domain counsel, Michael Rikon, Esg. Mr. Rikon had sought on behalf
of Con Ed a valuation for the subject property in excess of $4 million, but as a result of
the Firm’s trial efforts, the Hon. John LaCava awarded just $1.7 million, less than half of
what it had claimed, as set forth in a November 28, 2012 written decision reported at 964
N.Y.S.2d 58. This was a substantial victory for the YIDA.

Further, the Firm recently successfully represented the Village of Woodbury, New
York in connection with an eminent domain proceeding involving Woodbury Heights
Water Co. .

Our firm is also well experienced in obtaining favorable results for property
owners in matters involving a municipality's use of the powers of eminent domain. In
addition to the historic victory for the landowner in 49WB v, Town of Haverstraw set
forth above, on May 27, 2015, in the Matter of J. Owens Building Co.. Inc. v. Town of
Clarkstown (Appellate Division Second Department Docket No. 2014-05004), the Firm
achieved a substantial victory over the Town of Clarkstown in an eminent domain
proceeding. The Second Department annulled the Town’s Determination and Findings to
condemn the Firm’s client’s property after the Firm successfully argued that the Town
illegally segmented its environmental review in connection with the proposed taking.

By way of further example, in the Matter of the Village of Spring Valley v. NBW
Enterprises, the condemning authority offered our client, a private property owner, only
$165,000 in compensation for a commercial parcel in the Village of Spring Valley, but at
trial the Firm obtained a judgment for almost double that amount, $325,000, plus
attorneys’ fees and costs.

Al litigation and eminent domain proceedings inherently involve elements of risk
which vary from case to case depending upon the underlying facts and applicable law in
each circumstance. While the various standards applicable in eminent domain cases
often weigh in favor of the municipality, our Firm’s experienced counsel can guide the
Village to avoid issues that have derailed acquisitions in other municipalities (See. e.g.,
49 WB., LLC v. Village of Haverstraw, 839 N.Y.S.2d 127 (2d Dept. 2007), and/or
significantly increased the cost to the municipality in order to complete same; (Matter of
J. Owens Building Co., Inc. v. Town of Clarkstown,); see, e.g., Matter of Spring Valley
v. N.B.W. Enterprises.
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C, General Municipal Experience

In addition to the foregoing experience specific to eminent domain proceedings,
FLLM has extensive general counsel experience representing numerous municipal
agencies and entities in New York State. Our representation has ranged from local
development corporations to Villages and Town Boards, Industrial Development
Agencies and land use authorities. As such, members of our Firm are well versed in the
requirements of municipal law practice. We have acted as counsel to various municipal
Boards in providing the required competent and economical legal services to enable such
municipal Boards to avoid the litigious propensity of those who frequently assert
frivolous claims. Our Firm is also experienced in land use plans, Article 78 proceedings,
regulated landlord/tenant relationships, the requirements of Federal legislation
concerning Fair Housing as well as Federal Court litigation practice under the Religious
Land Use and Institutionalized Persons Act.

Currently this office serves as municipal and/or special counsel, to the Town of
Stony Point, the Village of South Blooming Grove, the Village of Woodbury, Town of
Ramapo, Village of Goshen, Town of Blooming Grove, the Village of Spring Valley and
various others, and serves as counsel to various municipal Local Development
Corporations and not-for-profit entities involved with municipal activities. Our counsel
in this regard has included ensuring compliance with the rules and regulations of various
regulatory agencies. We regularly advise on Open Meetings Law issues, Freedom of
Information Law issues and draft Resolutions and Local Laws, Our experience and
philosophy as general counsel combines an aggressive safeguard of our clients’ interests
with a conservative fiscal consideration of litigation implications.

In addition to serving as general counsel, our law Firm has been involved in the
defense of municipalities under civil rights claims. For example, our Firm served as the
successiul defense counsel defending Trustees in the Village of Airmont, New York in
litigation alleging a Fair Housing Act violation by Village Zoning and Planning Laws.
Our Firm has also represented both Plaintiffs and municipalities in litigation surrounding
the Religious Land Use and Institutionalized Persons Act, 42 U.S.C. §2000cc(2)(a). This
law Firm has served as counsel in multiple Federal Court litigations involving claims of
civil rights discrimination including discriminatory conduct in employment situations,
land use, zoning codes. Our office has also been involved as lead counsel in major
Federal Court litigation involving Freedom of Religion Claims as well as First
Amendment Claims.

Moreover, during the course of their careers, attorneys in our Firm have
successfully defended municipalities in Civil Rights actions pursuant to 42 U.S.C. §
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1983, claims involving Fourth and Fourteenth Amendment search and seizures, excessive
force, false arrest, malicious prosecution, abuse of process as well as Eighth and
Fourteenth Amendment deliberate indifference to serious medical need claims. Our
attorneys have also successfully defended municipal and corporate clients against claims
of discriminatory employment actions under Title VII, 42 U.S.C. §§1983 and 1981. Our
counsel in this regard has included all phases of litigation from inception through trial.

In addition to representing clients, attorneys in our Firm are experienced in
serving their communities in judicial capacities. Dennis E. A. Lynch currently serves as
presiding Justice in the Village of South Nyack Justice Court, and Brian D. Nugent serves
as presiding Justice in the Village of Hillburn. The wide breadth of our experience is
likewise helpful in resolving issues.

In summary, we firmly believe that our Firm is in the best position to offer
comprehensive and high-quality outside counsel services to the Village.

INSURANCE

Our Firm has in place and will continge to maintain professional liability
insurance of at least $1 million/$2million with a New York State licensed insurance
company with an AM Best rating of A or better. We will provide the required certificate
of insurance evidencing the foregoing prior to execution of any contract with the Village,
and we will provide copies of the insurance policies and endorsements upon request.

REFERENCES

Edward Sheeran, Former Executive Director of the Yonkers Industrial
Development Agency. Address: 233 Palmer Ave., Yonkers, NY 10701, Tel. 914-260-
7938.

Mayor Michael Queenan, Village of Woodbury, NY. Address: 455 Rte. 32,
Highland Mills, NY 10930. Tel. 845-928-7538.

Mayor Demeza Delhomme, Village of Spring Valley NY. Address: 200 N. Main
St., Spring valley, NY 10977. Tel. 845-352-1100.

PLAN OF ACTION

There are a number of steps required to achieve the goals stated in the RFP.
There are broad variables which would impact the specific plan to be implemented, and
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there are privilege issues which dictate against providing a specific plan and strategy
herein, particularly at the RFP stage. Accordingly, I will outline and highlight below
certain key procedural components of the eminent domain process in such circumstances,
subject to more specifics if the Firm is hired:

1.

10.

The site should be appraised and the Village should establish an amount
which it believes to represent just compensation. A good-faith written
offer for the purchase of the site should be presented to the property
owner.

An appropriate study may be required in regard to whether there was a
blighting condition caused by the subject property, or other potential
justifications for the taking, including redevelopment, or some other
public use, benefit, or purpose.

The Village must then specifically identify the public use, benefit, or
purpose to be served by the acquisition through the use of eminent domain
and adopt a resolution auvthorizing the commencement of the proceedings
and establish a date for a public hearing.

The Village must publish and serve notice of the public hearing in
accordance with law.

Village must hold a public hearing at a time and place specified in the
notice, for the purpose of informing the public and reviewing the public
use, benefit, or purpose to be served by the proposed acquisition and the
impact thereof on the environment,

Within 90 days of the public hearing, the Village must make certain
determinations and findings concerning the acquisition and must publish a
brief synopsis of the determinations and findings in accordance with law.
Any person aggrieved by the determinations and findings may seek
judicial review thereof by filing a petition with the appropriate court
within 30 days after the completion of the publication requirement.
Assuming no petition is filed and subsequent to the expiration of the
thirty-day period, the Village must file a notice of pendency and present to
an appropriate court a vesting petition within three years, providing notice
thereof to the owner.

Assuming no objection or defense from the site owner, the court, upon
satisfaction that all procedural requirements have been met, will direct the
immediate filing and entry of an order granting the petition and
authorizing the filing of the acquisition map.

Upon filing of the acquisition map and order, the acquisition of the site
will be complete and title will then vest in the Village.
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11.  Within 30 days thereafier, the Village must provide notice of acquisition
to the site owner.

12, The site owner will then file a written claim or notice of appearance with
the court clerk including a statement of the nature and type of damages
claimed.

13,  The Village and the owner will exchange expert appraisal reports and if

the matter of just compensation cannot be resolved amicably, the Village
will serve and file a note of issue and statement of readiness in the court
where the claim was filed.

14, The court will determine at trial the compensation owed to the site owner
for damages as a result of the acquisition and will direct preparation and
entry of an appropriate judgment.

PROPOSAL FOR LEGAL SERVICES

We propose to perform the services necessary to acquire the property located at
23 Washington Street by eminent domain or otherwise on behalf of the Village of Port
Chester at the municipal hourly rate of $250.00 per hour for all attorneys. Litigation is
inherently uncertain and it is unknown whether and to what extent the property owner or
others may contest the actions taken or proposed to be taken by the Village in regard to
this property, and, if so, in what form or forum. Accordingly, the Firm is unable to
provide a cap for legal services rendered in regard to this matter and it is very difficult to
predict with any reasonable certainty what the total fees might be. However, to assist you
in evaluating our proposal, an initial budget of $15,000 would appear appropriate, subject
to change upward or downward upon receipt of further information.

We would welcome the opportunity to meet with you or answer any questions

you may have concerning the above qualifications and proposal. Please feel free to
contact me with any further questions or to arrange a meeting. Thank you.

Nib e/ 0¥ 2ayd

awd MacCartney, Jr.

JDMjr./pad



ATTORNEY BIOGRAPHIES

We respectfully provide the following information relative to Our Firm’s partoers
and associates and their respective areas of specialization.

MEMBERS OF THE FIRM

Donald J. Feerick, Jr. admitted to bar, 1991, New York and U.S. District Court,
Eastern District of New York; 1996, U.S. District Court, Northern District of New York;
1998, U.S. District Cowrt, Southern District of New York; 2003, U.S. District Court,
Western District of New York; 2005, U.S. Court of Appeals, Second Circuit. Education:
Fordham University, (B.A., 1987; J.D., 1990). Law Clerk to the Honorable William A.
Kelly, Rockland County Court, 1996-1998. Senior Assistant District Attorney, Rockland
County, 1994-1995. Assistant District Attorney, Brooklyn, New York, 1991-1993.
Assistant District Attorney, Office of Special Narcotics, 1993-1994. Member, Fordham
Alumni Association. Member: Rockland County and New York State Bar Associations.
Practice Areas: Litigation; Commercial Law; Commercial Litigation; Contracts;

Constitutional Law; Civil Rights; Municipal Law; Criminal Law; White Collar Criminal
Defense.

Dennis E. A, Lynch admitted fo bar, 1980, New York and U.S. District Court,
Northern, Southern and Eastern Districts of New York; 1988, U.S. Supreme Court.
Education: State University of New York (B.A., 1973); Syracuse University (J.DD.,
summa cum laude, 1979). Order of the Coif. Member, Justinian Society. Editor,
Syracuse Law Review, 1978-1979. Co-author: "Survey of New York Law, Family Law
Section, The Uniform Child Custody Jurisdiction Act in New York," New York State Bar
Journal, December, 1980, Syracuse Law Review Bducation Law Survey, 1980;
Contributing Author, Rhodes Real Estate Review. Practice Areas: Litigation; Municipal
Law; Government; Eminent Domain; Civil Rights; Constitutional Law; Zoning, Planning
and Land Use; Tax Certiorari; Education Law; Environmental Law.

J. David MacCartney, Jr. admitted to bar, 1994, New York and U.S. District
Court, Eastern and Southern Districts of New York; 1998, U.S. Court of Appeals, Second
Cireuit; 2006, U.S. District Court, Northern and Western Districts of New York.
Education: Duke University (B.A., cum laude, 1990); Georgetown University (1.D.,
magna cum laude, 1993). Omicron Delta Epsilon; Order of the Coif. Associate Editor,
Georgetown Law Journal, 1992-1993, Member: Rockland County, Westchester County




and New York State Bar Associations (Member, Trial Lawyers Section); New York State
Trial Lawyers Association. Practice Areas: Litigation; Eminent Domain; Zoning,
Planning and Land Use; Property Rights; Municipal Law; Education Law; Labor Law:;
Personal Injury; Wrongful Death; Medical Malpractice; Estate Litigation.

ASSOCIATES OF THE FIRM

Mary K. Brady Mayzolla admitted to bar, 1996, New York and New Jersey; U.S.
District Courts, Southern District of New York and District of New Jersey; 2001, U.S.
District Court, Northern District of New York; 2010, U.S. District Court, Fastern District
of New York; 2010, U.S. Cowrt of Appeals, Second Circuit; Education: University of
Scranton (B.A., cum laude, 1992); Villanova University (J.D., 1995). Member:
Rockland County Women's Bar Association. Practice Aveas: Litigation; Education

Law; Employment Law; Civil Rights; Constitutional Law; Personal Injury; Municipal
Law.

Jennifer M. Feerick admitted to bar, 1998, Connecticut; 1999, New York and
U.8. District Court, Southern, Eastern and Northern Districts of New York. Education:
State University of New York College of Environmental Science and Forestry (B.S., cum
laude, 1994); Fordham University School of Law (J.D., 1998). Senior Court Attomey,
N.Y. Supreme Court, Appellate Division, First Department, 2000-2006. Practice Areas:

Appellate Practice; Litigation; Constitutional Law; Civil Rights; Municipal Law;
Property Rights.

Brian D, Nugent admitted to bar, 2004, New Jersey; 2005 New York; 2008 U.S.
District Court, Southern District of New York; 2010, Eastern District of New York.
Education: Mercy College (B.S., 2000); Pace University of Law (I.D., magna cum
laude 2004). Mr. Nugent was formally a Police Officer, New York City Transit Police
1988-1991; Police Officer, Sergeant, Lieutenant, Suffern Police Department, New York
1991-2008; Trustee, Village of Sloatsburg, 2005-present; Legal Counsel, New York
Tactical Officers Association 2008-present. Practice Areas: Municipal Law; Labor
Relations; Law Enforcement Legal Issues and Land Use,

Stephen M. Honan admitted to the bar in New York and New Jersey in 1988, in
Connecticut 1987 as well as the United States District Courts for the Southern and
Bastern Districts of New York and the District of New Jersey. Edueation: State
University of New York at Albany (1984); University of Bridgeport Law School (1987).
Member: New York State Bar Association. Practice Areas: Commercial and
Residential Real Estate transactions, Personal Injury, Insurance Coverage and Litigations,
Commercial and Estate Litigation and Estate practice; and Tax Certiorari,

Alak Shah admitted to bar, 2008, New York, New Jersey, United States District
Courts, Southern and Eastern Districts of New York. Education: Pennsylvania State
University (B.S., 2004); Pace University School of Law (1.D., 2007); Phi Alpha Delta.
Pace University School of Law: Alumni Achievement Award; Dean's List; Dean's



Scholar; Gaelic Law Society President; Student Bar Association Treasurer, Pennsylvania
State University: Dean's Scholarship; Dean's List. Member of MENSA. Member: New
York and New Jersey State Bar Associations; American Bar Association. Practice

Areas:  Litigation; Personal Injury; Insurance; Commercial Litigation; Securities
Arbitration; Real Estate.

Patrick A. Knowles, admitted to bar 2015, New York; 2014 New Jersey.
Education: College of Holy Cross, (B.A. 2010); Fordham University School of Law
(J.D. 2014) While enrolled, Patrick was a member of the Dean’s List and International
Law Journal. Additionally, he interned at Fordham’s Intellectual Property and
Information Law Clinic, and clerked for the Honorable Mr. Justice Daniel Herbert of the
Irish High Court in Dublin, Ireland. Prior to entering Law School, Patrick worked full-
time as a paralegal in the New York County District Attorney’s Office. Practice Areas:
Litigation, Eminent Domain; Zoning, Planning and Land Use; Property Rights;
Municipal Law; Labor Law; Criminal Law.

Brian F. Fitzgerald admitted to the bar 2007, New York; United States District
Court for the Southern District of New York in 2015. Education: Manhattan College,
B.S., summa cum laude, 2001; Pace University School of Law, 1.D., cum laude, 2006.
Brian served as an Assistant District Attorney in Westchester County for nearly nine
years and was the lead investigating attorney and trial prosecutor on a number of high
profile criminal cases. Brian also served as a faculty presenter for the National District
Attorney’s Association and the New York State Prosecutor’s Training Institute. Practice
Areas: Defense of Public Officers; Corporate and Municipal Investigations; White
Collar Defense; Civil Trials, Healthcare Fraud and Abuse.

Kevin Hobbs admitted to bar, New York, 1980, New York; 1981, U.S. District
Court, Southern District of New York and U.S. Tax Court. Education: State University
of New York, B.A.; Pace University, J.D.; New York University, L.L.M. in Taxation.
Member: Phi Alpha Theta; Phi Alpha Delta. Board Member, Albertus Magnus High
School. Board Member/Secretary 1990-2002, Nyack Hospital; Chairman Nyack Hospital
Institutional Review Board 2003-2009; United Water Customer Advisory Panel, 2014;
Board of Trustees of Rockland CASA 2009 — 2011; St. Auvgustine’s Church - Finance
Committee & Building Committee, 1988 — 2004; St. Augustine’s Church - President
Parish Council 1990-1994; Trustee 1994-1998; Former Member - Jawanio Foundation;



ARC Foundation, Former Member Rockland County Governance Committee; Advisor
to Children’s Cancer Fund and My Child’s Hand Foundation; Trustee of The Elizabeth
Broomfield Foundation. Practice Areas: Commercial and Residential Transactional
Matters; Commercial Financing Transactions; Representation of Commercial Lenders in

Loan Closings; Estate Planning; Elder Law; Estates and Probate; Taxation Law; Trust
Law; Wills.

Donald J. Ross, admitted to bar, New York, 1958. Education: College of
William & Mary, A.B.; Columbia University, LL.B. Practice Areas: Commercial
Transactions; Commercial and Residential Real Estate; Zoning, Planning and Land Use.

David J. Resnick admitted to bar, New York, 1997; U.S. District Court, Southern
District. Education: University of Northern Colorado (B.S. 1987); Pace University
School of Law (J.D. 1994). Member: New York Bar Association. Practice Areas:
Commercial and Residential Real Estate; Landlord-Tenant; Real Property Litigation;
Wills; Licensing and Permitting; Zoning, Planning and Land Use.

Albert J. Kaiser admiited to bar, New York, 1985. Education: LLM in
Taxation, New York University 1990; University of California at Berkeley (J.D. 1984);

San Jose State University (B.A. 1980). Practice Areas: Taxation; Trusts and Estates;
Estate Planning; Elder Law; Real Estate Law.

William D. Reilly admitted to bar, New York, 1980; U.S. District Court, Second
Department. Education: Fordham University (B.S. 1976); Marshall-Wythe School of

Law at the College of William and Mary (1979). Practice Area: Labor and
Employment Law.

Michael K. Stanton, Jr. admitted to bar, State of Connecticut (1986); State of
New York (1987); U.S. District Court, Southern District of New York (1988); U.S.
District Court, Eastern District of New York (1988); U.S. District Court, District of
Connecticut (1991); and United States Supreme Court (1991). Education: Fordham Prep
(1979); College of Holy Cross (1983); and Fordham University School of Law (1986).
Member: Fordham Law Alumni Association [currently serve as first Vice President of
FLAA; Past President of Westchester/Putnam Chapter; Past President Connecticut
Chapter; Past Chair, Membership Committee for the FLAA]; Independent Judicial
Election Qualification Commission for the State of New York Ninth Judicial District.
Practice Areas: Complex Commercial Litigation, Intellectual Property Litigation;
Construction Disputes; Surrogate/Probate Court Litigation.
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January 15, 2016

Village of Port Chester
Village Clerk’s Office

222 Grace Church Street

Suite 150

Port Chester, New York 10573

Attn: Christopher D. Steers, Village Manager
Re:  RFP #2015-07

Eminent Domain Legal Services
Dear Mr. Steers:

MARY E. MARZOLLA*
JENNIFER M. FEERICK
BRIAN D. NUGENT*
STEPHEN M. HONAN*+
ALAK SHAH*

PATRICK A. KNOWLES*
BRIAN F. FITZGERALD

*LICENSED ALSO IN NEW JERSEY
+LICENSED ALSO IN CONNECTICUT

The Firm is honored to be considered to provide legal services to the Village in
connection with the above-referenced RFP. As you know, the Firm maintains an

extensive and active municipal law practice, including specifically eminent domain. The
Firm has vast general counsel experience representing numerous municipal agencies and
entities in New York State. Our representation has ranged from local development
corporations to Villages and Town Boards, Industrial Development Agencies and land
use authorities.

In regard to eminent domain specifically, lawyers in the Firm have decades of -
collective legal experience on behalf of municipal and private entities alike. FLM
attorneys have counseled municipal clients in all aspects of the these areas from inception
to acquisition including all statutory requirements, notice and conduct of public hearings,
review of the development plan’s environmental impact and any other relevant factors to
be considered in the site selection process, drafting determination and findings
concerning the property and legally compliant publication thereof, and final judicial
scrutiny of the findings by the Appellate Division or Court of Appeals.
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We have specific experience working with local governments, presenting at
public hearings, sending out public notices, and dealing with banks and mortgage interest
holders. For example, attorneys in the Firm served as counsel to the Yonkers Industrial
Development Agency (YIDA) on eminent domain acquisitions for in excess of a decade,
giving advice and moving forward with condemnation proceedings and acquisitions of
private parcels required in regard to the Yonkers Downtown Revitalization. The YIDA
successfully acquired all the private parcels required for that project without litigation.

The Firm also served as trial counsel to the YIDA in the hotly contested
acquisition of the Con Ed property in connection with the highly publicized Ridge Hill
Project in Yonkers. That matter was successfully tried by Dennis E.A. Lynch against
renowned eminent domain counsel, Michael Rikon, Esq. Mr. Rikon had sought on behalf
of Con Ed a valuation for the subject property in excess of $4 million, but as a result of
the Firm’s trial efforts, the court awarded just $1.7 million, less than half of the claim.
The decision is reported at 964 N.Y.S.2d 58. This was a substantial victory for the
YIDA.

Our Firm is also well experienced in obtaining favorable results for property
owners in matters involving a municipality's use of the powers of eminent domain. At
the heart of all condemnation proceedings is the issue of the public use or benefit of the
proposed project, a particular specialty at FLM which achieved the first victory of its
kind for a private property owner in over a century based on this legal concept in 49 WB
LLC v. Village of Haverstraw, 839 N.Y.S.2d 127 (2d Dept. 2007). The 49 WB case has
become a seminal case nationwide in cases involving attacks on the public use, benefit, or
purpose of a proposed acquisition and is regularly discussed in continuing legal education
seminars.

In addition to the historic victory for the landowner in 49WB v. Town of
Haverstraw, on May 27, 2015, in the Matter of J. Owens Building Co., Inc. v. Town of
Clarkstown (Appellate Division Second Department Docket No. 2014-05004), the Firm
achieved a substantial victory over the Town of Clarkstown in an eminent domain
proceeding. The Second Department annulled the Town’s Determination and Findings to
condemn the Firm’s client’s property after the Firm successfully argued that the Town
illegally segmented its environmental review in connection with the proposed taking.

By way of further example, in the Matter of the Village of Spring Valley v. NBW
Enterprises, the condemning authority offered our client, a private property owner, only
$165,000 in compensation for a commercial parcel in the Village of Spring Valley, but at
trial the Firm obtained a judgment for almost double that amount, $325,000. Because of
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the substantial increase we obtained over the initial offer, the Court ordered the Village to
also pay our client’s expert and legal fees.

Our Firm’s experience on both sides in regard to eminent domain matters places
us in a unique position to guide the Village to avoid issues that have derailed acquisitions
in other municipalities (e.g,, 49 WB, LLC v. Village of Haverstraw, 839 N.Y.S.2d 127
(2d Dept. 2007)), and/or significantly increased the cost to the municipality in order to
complete same (e.g., Matter of J. Owens Building Co., Inc. v. Town of Clarkstown,
Matter of Spring Valley v. N.B.W. Enterprises).

In summary, we firmly believe that our Firm is in the best position to offer
comprehensive and high-quality outside counsel services to the Village. If you require
any further information, please feel free to contact me. Thank you.

J bav1d MacCartney,

JDMjr./pad
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MICHAEL K. STANTON, JR.

December 18, 2015

CONFIDENTIAL

SUPPLEMENT TO RESPONSE TO RFP #2015-07
EMINENT DOMAIN LEGAL SERVICES

Village of Port Chester
Village Clerk’s Office

222 Grace Church Street

Suite 150

Port Chester, New York 10573

Attn:  Anthony M. Cerreto, Esq. Village Attorney

Re:  RFP #2015-07
Eminent Domain Legal Services
Dear Mr. Cerreto:

Thank you very much for the opportunity to meet with you and Mr. Kenny earlier
this week in regard to the above-referenced matter. You asked for cost estimates for
various benchmarks along the way. As discussed, it is somewhat difficult to do at this
early stage, but below please find my best estimate for budgeting purposes at this time.

. The most significant time will be spent early in the process. There will be some initial
"ramp-up" time in terms of fact and legal research to plot the best course possible. For
that time and items 1-4 of my November 20, 2015 Response to RFP (page 6-7), I would
estimate $7,500. Step 5 should be approximately $500, assuming the hearing is opened
and closed the same night. Step 6 is the drafting of the Determination and Findings,
which is a very important step. I would think that should cost in the range of
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up to about $3,000. Assuming no objections are filed, and that you are able to negotiate
the final compensation due, the remaining steps collectively could be expected to cost
approximately $4,000.

It should be noted that these are estimates, not caps.

I hope this is of some assistance to you. Please feel free to contact me with any
further questions. Thank you.

JDMjr./pad

cc: David J. Kenny, Legal Assistant to Village Attorney



RES-05

VILLAGE OF BOT 1-19-2016

PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573

AGENDA MEMO

Office of the Village Treasur

| Village BOT Meeting Date: 1/19/2016 \

| Item Type: Resolution |

Description Yes | No Description Yes | No
Fiscal Impact X Public Hearing Required X
Funding Source: BID #
Account #: Strategic Plan Priority Area
Agreement Manager Priorities
Strategic Plan Related Risk Management
| Sponsor's Name: Leonie Douglas, Village Treasurer
Agenda Heading Title
(Will appear as indicated below on Agenda)

Designating Time Periods to Implement the Affordable Care Act’s Look-Back,
Measurement Methods and Determining Affordability

Summary

Background:

The Affordable Care Act employer mandate is a requirement that all businesses with 50
or more full-time equivalent employees provide health insurance to at least 95% of their
full-time employees and dependents up to age 26, or pay a fee by 2016. The first filing
for employees and retirees is due by March 31, 2016 and by June 30, 2016 for IRS
filing. It was recommended by our Affordable Care Act attorney that a resolution clearly
determining the Look-Back and Measurement Periods in order to Determining
Affordability be clearly established. We are therefore recommending that the Board
adopts the resolution.

\ Proposed Action \

That the Board of Trustees adopt the Resolution
Attachments

AM-V20140711
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EMPLOYER’S AFFORDABLE CARE ACT IMPLEMENTATION CHECKLIST

[0 Determine your overall goals for compliance with the Affordable Care Act

[0 Brainstorm about how to coordinate the implementation of the look-back measurement
method with your existing health care benefits administration framework

0 When does your plan year begin?
I When is your open enrollment period?
0 Do you want an administrative period?

[0 Do you want your administrative period to coincide with your open enrollment
period?

1 Determine the best date on which to begin your standard measurement period

1 Run sample scenarios using standard measurement, administrative (if any) and
stability periods of differing durations. In each scenario:

[ Calculate the total number of full-time employees
[J Determine whether at least 95% of the full-time employees have been
offered the opportunity to receive individual and dependent coverage

through your plan

1 Determine the best date on which to begin your measurement period for purposes of
starting your first stability period in 2015

I Run sample scenarios using standard measurement and administrative periods (if
any) of differing durations. In each scenario:

I Calculate the total number of full-time employees
[0 Determine whether at least 95% of the full-time employees have been

offered the opportunity to receive individual and dependent coverage
through your plan



0 Based upon your sample scenarios, determine the durations of the standard measurement,
administrative (if any) and stability periods which work best for your goals. For
example, an employer may wish to use a standard measurement period that yields the
lowest number of full-time employees.

[0 Determine whether your open enroliment period needs to be changed in order to
implement your selected standard measurement, administrative (if any) and stability
periods. If it does, contact your insurance carrier.

I Viaresolution for public employers and policy for private employers, designate the
following:

[0 Standard measurement, administrative (if any) and stability periods for ongoing
employees

[0 Measurement and administrative (if any) periods

I Initial measurement, administrative (if any) and stability periods for new variable
hour employees

[0 Using the number of employees who have been determined to be full-time in your
designated standard measurement period, determine whether you have offered at least
95% of your full-time employees the opportunity to receive individual and dependent
coverage through your health plan

LI If no, determine your potential IRS Section 4980H(a) liability (assume that at
least one full-time employee will purchase insurance on the exchange and receive
a subsidy).

[0 Compare your potential Section 4980H(a) liability to the cost of providing
individual and dependent coverage to the additional number of employees
required to meet the 95% threshold

[ Using the number of employees who have been determined to be full-time in your
designated standard measurement period, compare each employee’s earnings to his/her

required contribution toward individual coverage in your least expensive plan

[0 Determine which employees are receiving unaffordable coverage
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I Determine your potential Section 4980H(b) liability (assume that all employees
who are receiving unaffordable coverage will purchase insurance on the exchange
and also receive a subsidy)

[0 Compare your potential Section 4980H(b) liability to the cost of increasing your
contribution for each of the employees who are receiving unaffordable coverage

Based upon your potential liability:

1 Determine whether you want to make any changes regarding which employees
are offered coverage and/or the required employee premium contributions. If you
want to make any changes for employees covered by a collective bargaining
agreement, contact the union representative to commence negotiations.

L1 Determine whether you want to offer a new plan to some or all of your full-time
employees

Prepare a form to be signed by each full-time employee that will memorialize your offer
of health insurance and the contribution rate. This form should be completed once before
the beginning of each plan year.

Establish a system for monitoring employees’ hours of service

At the end of each calendar month, calculate the total number of full-time and part-time
employees.

Complete IRS Forms 1094-B, 1094-C, 1095-B and 1095-C.

Provide Forms 1094-C and 1095-C to responsible individuals and employees. Maintain a
record of when and how the documents were provided.

File Forms 1094-B, 1094-C, 1095-B and 1095-C with the IRS. Maintain a record of
when and how the documents were filed.



DRAFT FOR CLIENT REVIEW

Resolution Designating Time Periods to Implement
the Affordable Cart Act’s Look-Back Measurement Method
and Determining Affordability

RESOLVED, that for the purpose of implementing the Affordable Care Act’s look-back
measurement method, the Village of Port Chester designates the following: a standard
measurement period covering the period of November 1 through October 31; an administrative
period covering the period of November 1 through December 31; and a stability period covering
the period of January 1 through December 31.

RESOLVED, that for the purpose of determining the full-time status of new variable hour
and seasonal employees, the Village of Port Chester designates the following: an 11month initial
measurement period commencing on the first day of the first month following the employee’s
date of hire or on the employee’s date of hire (PICK ONE); a one month administrative period
(COMBINED DURATION OF STANDARD MEASUREMENT AND ADMINISTRATIVE
PERIODS CANNOT EXCEED 13 MONTHS PLUS A PARTIAL MONTH IF YOU STARTED
THE INITIAL MEASUREMENT PERIOD ON THE FIRST DAY OF THE FIRST MONTH
FOLLOWING THE EMPLOYEE’S HIRE DATE); and a 12 month stability period.

RESOLVED, that for the purpose of determining whether, pursuant to the Affordable
Care Act, the Village of Port Chester offered affordable health insurance coverage, the Village
elects to determine affordability based upon Box 1 wages.



RES-06
VILLAGE OF BOT 1-19-2016

PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573

AGENDA MEMO

Department: Police Department

BOT Meeting Date:  1/19/2016
Item Type: Resolution

Sponsor’s Name: Richard F. Conway, Chief Police

Description Yes | No Description Yes | No
Fiscal Impact X [ | Public Hearing Required [ X
Funding Source:DEA Asset Forfeiture BID #
Account #:001-0001-0695 Strategic Plan Priority Area
_ Yes | No Public Safety
Agreement U X Manager Priorities
Strategic Plan Related U X Other
Agenda Heading Title
(Will appear on the Agenda as indicated below)

Transfer of $692.00 from DEA funds to the Equipment Account for the Purchase of
Medical Equipment consisting of two HMH SKED Rescue Systems

Summary

Background: The Department would like to upgrade its emergency response
capability with medical gear developed in battlefield conditions.

| Proposed Action
That the Board of Trustees adopt the Resolution

Attachments

AM-V20140804
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RESOLUTION
BUDGET AMENDMENT - USE OF DEA FUNDS TO PURCHASE
MEDICAL EQUIPMENT FOR RESCUE SYSTEMS

On motion of TRUSTEE , seconded by TRUSTEE , the

following resolution was adopted by the Board of Trustees of the Village of Port Chester,
New York:

WHEREAS, the Police Chief is recommending the use of DEA Asset Forfeiture
Funds to purchase medical equipment consisting of two (2) HMH SKED Rescue Systems
with strap kit for $692.18 from Skedco, Inc, P.O. Box 3390, 10505 SW Manhasset Drive,
Tualatin, Oregon, 97062. Now, therefore be it

RESOLVED, that the Board of Trustees of the Village of Port Chester, New York
hereby authorizes the Village Treasurer to modify the 2015-16 General Fund Budget as
follows:

GENERAL FUND
Balance Sheet:

001-001-0695 Deferred Revenue Police DEA $(692.18)
Revenues:
001-0001-2613 Use of Deferred DEA Revenue $692.18

Appropriations:
001-3120-0200 Police Equipment $692.18




SKEDCO, INC.

P.0. BOX 3390

10505 SW Manhasset Drive

Tualatin, Oregon 97062 USA

Tel: 503-691-7909  Fax: 503-691-7973

Web: www.skedco.com  E-mail: skedco@skedco.com

PROFORMA 1

Sold To:

Port Chester Police Department
350 North Main Street

Attn: Chief Richard Conway
Port Chester, NY 10573

" Confirm To:
Chief Richard Conway

E-mail 12/31/15 ! UPS GROUND J Tualatin, OR

Order Number:
Order Date:
Customer Number:

NYOICE

Ship To:

Port Chester Police Department
350 North Main Street

Attn: Chief Richard Conway
Port Chester, NY 10573

Page 10of 1
0014541
12/31/2015
6461000

l Net 30
i |
SK-250 EACH 20 0.0 0.0 326.73 653.46
COMPLETE HMH SKED RESCUE SYSTEM with strap kit
(Assembled & Rolled)
|
i
i
|
Net Order: T 65346
Less Discount: 0.00
Freight: 38.72
PLEASE REMIT TO: SKEDCO, INC. < 692.18

-

P.0. BOX 3390
Tualatin, Oregon 97062 USA



RES-07
VILLAGE OF BOT 1-19-2016

y

PORT CHESTER

222 Grace Church Street, Port Chester, New York 10573

AGENDA MEMO

Department: Police Department
BOT Meeting Date:  1/19/2016
Item Type: Resolution

Sponsor’s Name: Christopher D. Steers, Village Manager

Description Yes | No Description Yes | No
Fiscal Impact X [J | Public Hearing Required [ X
Funding Source: N/A BID #

Strategic Plan Priority Area

Agreement U X Manager Priorities
Strategic Plan Related U X Other

Agenda Heading Title

(Will appear on the Agenda as indicated below)

Waiving permitting fees for the County emergency communications redundancy project

Summary

Westchester County in cooperation with United Water/Suez is undertaking a project to install a wireless
communications system to transmit emergency messages in the event of a telephone and cellular
outage.

The system will allow first responders and emergency personnel to transmit messages throughout the
county via a network of dishes installed on high points.

The systems involved in this project are used by fire, EMS and police entities throughout the county
including Port Chester. The project will enhance the reliability of the facilities that interconnect all sites
to the main control systems in Valhalla. Many County departments and disciplines are participating in
this vital improvement to the County’s mission critical radio systems infrastructure.

AM-V20140804
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Seeing the value of the project to the people of Port Chester, the County is requesting the waiving of any
permitting and review fees associated with the project.

Staff met with the County DolT team and reviewed the project. It is believed that a Building Permit,
Electrical Permit and Certificate of Occupancy will all be required and that the approximate fee for those
three items would range from 1300-1500 dollars depending on the true cost of the installation project.

Proposed Action

That the Board of Trustees adopt the Resolution

Attachments

Permit Application
Letter requesting a fee waiver
Resolution




RESOLUTION
WAIVING PERMITTING FEES FOR THE WESTCHESTER COUNTY EMERGENCY
COMMUNICATIONS REDUNDANCY PROGRAM

On motion of TRUSTEE , seconded by TRUSTEE

the following resolution was adopted by the Board of Trustees of the Village of Port

Chester, New York:

WHEREAS, Westchester County seeks to implement a program to provide a network of
redundant communications to be utilized in the event of a County-wide emergency; and

WHEREAS, the Summit Avenue Water Tank owned by United Water/Suez have been
designated by the County as a strategic location for the installation of equipment for the
implementation of this system; and

WHEREAS, an application for installation of said equipment has been submitted to the
Port Chester Building Department which describes the work to be undertaken; and

WHEREAS, Westchester County has requested that the Village waive fees for the
permitting of same in light of the vital nature of services being provided by the aforementioned

system. Now, therefore be it

RESOLVED, that the Board hereby waives any fees associated with the installation of
equipment as stated in the building permit application referred to herein.

Approved as to Form:

Anthony Cerreto, Village Attorney



Building Department Permit Fee:

) Village of Port Chester PaidOn
Y7 222 Grace Church Street ek
Port Chester, New York 10573
(914) 939-5203
Peter J. Miley Fax (914) 939-8747
Building Inspector PMiley@portchesterny.com

APPLICATION TO OBTAIN BUILDING PERMIT

Application is hereby made to the Building Inspector of the Village of Port Chester for the approval of the detailed
slalement of the specifications and plans wherewith submitted, for the alteration of the building herein described, and for a
permit to alter such building. Please read the attached instructions carefully prior to any submission.

It is agreed that if such permission be granted, such building will be constructed in conformity with this application and that
plans and specific actions thereof as approved, and that all State laws, by-laws, and ordinance of the Village of Port Chester, and
rules, regulations, and orders of any board, body, or department, so far as the same may be pertinent, will be complied with,

The applicant further agrees lo furnish any additional information, plans, or stalements, if required by the Building Inspectors.
All Plumbing & Electrical work is to be filed for and installed by licensed contractors,

OWNERS NAME & ADDRESS:
United Water, 200 Old Hook Road, Harrington Park, NJ 07640 Contact: 201.767.9300

PROPERTY ADDRESS: 26 Summit Avenue

Section: 142 Block: 21 Lot: 1-9
Building Type (Use): Water tank Proposed Type (Use):

Architect's Name & Address: EBI Engineering PC 5 Corporate Drive, Central Valley NY
07645

Builder/Contractor's Name & Address: Pyramid Network Services 6519 Towpath Road
East Syracuse NY 13057

Check Here if Applying as Part of the Permit Amnesty Program
I PROPOSE TO: (State exact nature of proposed alterations & repairs)

Add public safety dish antenna to the tank top of the wider water tank.

Estimated cost of proposed work: $69:000

If application is to correct/remove/restore existing violations, copy of said Violation Notice or Appearance Ticket
MUST be submitted with this application.

Applicant's Name: County of Wesichester, NY Applicant's Signatur .

Signature of Owner

ALBERTOF VILLATE
Notary Public - State of New York
NO. 61VISS49005

* Qualified in Westchestar County
My Commission Expt'esu/,q 2018 8




Pinvacle Telecom Group

Professional and Technical Services

™

Telecom Consulting

ANTENNA SiTe FCC RF Compliance
AsSesSMENT ANd RepoORT

The County of Westchester

22 Summit AVENUE
Port Chester, NY

Seprember 16, 2017

14 Ridgedale Avenue - Suite 260 * Cedar Knolls, NJ 07927 * 973-471-1630
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InTROduction ANd SummARy

At the request of the County of Westchester, Pinnacle Telecom Group has
performed an independent expert assessment of radiofrequency (RF) levels and
related FCC compliance for a proposed point-to-point antenna operation on a
water tank at 22 Summit Avenue in Port Chester, NY. A dish antenna with a
diameter of four feet is proposed to provide network backhaul services via low-

power transmission in the 11 GHz frequency band.

The FCC requires antenna operators to assess and assure compliance with the
FCC's Maximum Permissible Exposure (MPE) limit. While the FCC
“categorically excludes” all point-to-point antenna operations from the
requirement to specifically demonstrate compliance, because of their very low
power levels and extremely directional antennas, this report will nevertheless
provide a detailed mathematical assessment to provide a clear demonstration of

compliance.

In this case, the compliance assessment needs to include the RF effects of
existing antenna operations at the site on two adjacent water tanks — and the
analysis will be conservatively performed as if all the antennas were collocated
on a single tank. Note that FCC regulations require any future antenna collocator
to assess and assure continuing compliance based on the RF effects of all

proposed and then-existing antennas.

The compliance analysis employs a standard FCC formula for calculating the RF
effects of the antennas in a very conservative manner, in order to ensure “safe-
side” results and great confidence in conclusions regarding compliance with the

established limit for safe continuous exposure of the general public.

The results of a compliance assessment can be described in layman’s terms by
expressing the calculated RF levels as simple percentages of the FCC MPE limit.
If the normalized reference for that limit is 100 percent, then calculated RF levels
higher than 100 percent indicate the MPE limit is exceeded and there is a need
to mitigate the potential exposure. Conversely, calculated RF levels consistently

below 100 percent serve as a clear and sufficient demonstration of compliance



with the MPE limit. We can (and will) also describe the overall worst-case result
via the “plain-English” equivalent “times-below-the-limit” factor.

The result of the RF compliance assessment in this case is as follows:

O At street level, the conservatively calculated maximum RF level from the
combination of the proposed and existing antenna operations at the site is
1.7455 percent of the FCC general population MPE limit. In other words,
even with the significant degree of conservatism in the calculations, the
worst-case calculated RF level is still more than 55 times below the FCC
limit for safe, continuous exposure to the RF emissions from antennas.

o A supplemental calculation of the RF level right at the face of the
proposed dish antenna shows a result of only 1.319 percent of the FCC
general population MPE limit — confirming the FCC'’s position that the
potential exposure from dish antenna operations is not at all significant.

O The results of the calculations provide a clear demonstration that the RF
levels from the combination of proposed and existing antenna operations
will satisfy the applicable criteria for controlling potential human exposure
to RF fields, and the RF levels will be in clear compliance with the FCC
regulations and limit concerning RF safety. Moreover, because of the
conservative methodology and incorporated assumptions, RF levels
actually caused by the antennas will be significantly lower than the

calculation results indicate.

The remainder of this report provides the following:

o relevant technical data on the proposed dish antenna operation at the
site, as well as on the other antenna operations included in the analysis;
O a description of the applicable FCC mathematical model for assessing
MPE compliance, and application of the technical data to that model; and
a the results of the analysis, and the compliance conclusion for the site.

In addition, two Appendices are included. Appendix A provides background on

the FCC MPE limits, as well as a list of key FCC references on compliance.



Appendix B provides a summary of the background and qualifications of the

author of this report.

ANTENNA ANd TrANsmission DATA

The table below summarizes the relevant technical data for the proposed dish

antenna operation.

Data for Dish Operation |

Frequency Band 11 GHz

Service Type Point-to-Point

Antenna Type Parabolic Dish

Antenna Height AGL 64 ft.

Antenna Model Commscope VHLP4-11W

Maximum Antenna Gain 41.0 dBi

Transmitter Power 0.28 watt

Antenna Line Loss Conservatively ignored (assumed 0 dB)

The antenna vertical-plane radiation pattern is used in the calculations of RF
levels at ground level around a site. In this case, the proposed antenna model is
categorized as FCC Antenna “Standard A", a technical regulation specifying the
minimum off-angle directivity characteristics of dish antennas. Figure 1 on the
next page shows the Standard A pattern that applies to the proposed antenna
model. Note that in these types of antenna radiation pattern diagrams, the
antenna is effectively pointed at the three o’clock position (the horizon) and the
relative strength of the pattern at different angles is described using decibel units.

Note, too, that the use of a decibel scale to describe the relative pattern at
different angles incidentally serves to significantly understate the actual focusing
effects of the antenna. Where the antenna pattern reads 20 dB, for example, the
relative RF energy emitted at the corresponding downward angle is 1/100" of the
maximum that occurs in the main beam (at O degrees); at the 30 dB point, it is
1/1,1000" of the maximum.



Figure 1. FCC “Standard A” 11 GHz Antenna — Requir  ed Minimum Directivity

! I Odeg
horizon

5dB/ division

Note that because of the FCC technical standard, the off-angle pattern for the
proposed dish antenna can be no “fatter” than the one shown above.

As noted at the outset, there are a number of other antenna operations to include
in the compliance analysis, including those on either of the two adjacent water
tanks.

Westchester County has several antenna operations on the lower water tank,
with the key parameters summarized below. Note there are multiple antenna
operations involving the 470 MHz band, all with the same parameters. Note, too,
that the operation at 770 MHz is planned, not existing, but will be included in the
compliance analysis.

Frequency | AntennaHeight | Antenna Transmitter Maximum
Band (to base) Gain Power ERP
453 MHz 54 ft. 11 dBd 35 watts 110 watts
470 MHz 54 ft. 12 dBd 35 watts 110 watts
770 MHz 54 ft. 11.25 dBd 25 watts 80.5 watts




In addition, there is an omnidirectional antenna identified as belonging to United
Water, which transmits in the FCC-permitted unlicensed 900 MHz band, with an

antenna gain of 6 dBd and a maximum power level of one watt.

Compliance Analysis

FCC Office of Engineering and Technology Bulletin 65 (“OET Bulletin 65")
provides guidelines for mathematical models to calculate the RF levels at various

points around transmitting antennas.

At street-level around an antenna site (in what is called the “far field” of the
antennas), the RF levels are directly proportional to the total antenna input power
and the relative antenna gain in the downward direction of interest — and the
levels are otherwise inversely proportional to the square of the straight-line
distance to the antenna. Conservative calculations also assume the potential RF
exposure is enhanced by reflection of the RF energy from the intervening ground.
Our calculations will assume a 100% “perfect” reflection, the worst-case

approach.

The formula for street-level RF compliance calculations for any given antenna

operation is as follows:

MPE% = (100 * TxPower * 10 (CmaxVdsc10) « 4y | (MPE * 41t* R?)

where
MPE% = RF level, expressed as a percentage of the MPE limit
applicable to continuous exposure of the general public
100 = factor to convert the raw result to a percentage
TxPower = maximum net power into antenna sector, in milliwatts, a

function of the number of channels per sector, the
transmitter power per channel, and line loss

10 (GmaxVdsell) = hymeric equivalent of the relative antenna gain in the

downward direction of interest; data on the antenna
vertical-plane pattern is taken from manufacturer
specifications



4 = factor to account for a 100-percent-efficient energy
reflection from the ground, and the squared relationship
between RF field strength and power density (2= 4)
MPE = FCC general population MPE limit

R = straight-line distance from the RF source to the point of
interest, centimeters

The MPE% calculations are performed out to a distance of 500 feet from the
facility to points 6.5 feet (approximately two meters, the FCC-recommended

standing height) off the ground, as illustrated in Figure 2, below.

antenna

height from
antenna
bottom to
6.5’ above
ground
level

Ground Distance D from the site

Figure 2. Ground-level MPE% Calculation Geometry

It is popularly understood that the farther away one is from an antenna, the lower
the RF level — which is generally but not universally correct. The results of
MPE% calculations fairly close to the site will reflect the variations in the vertical-
plane antenna pattern as well as the variation in straight-line distance to the
antennas. Therefore, RF levels may actually increase slightly with increasing
distance within the range of zero to 500 feet from the site. As the distance
approaches 500 feet and beyond, though, the antenna pattern factor becomes

less significant, the RF levels become primarily distance-controlled, and as a



result the RF levels generally decrease with increasing distance, and are well
understood to be in compliance.

Street-level FCC compliance for a collocated antenna site is assessed in the
following manner. At each distance point along the ground, an MPE%
calculation is made for each antenna operation, and the sum of the individual
MPE% contributions at each point is compared to 100 percent, the normalized

reference for compliance with the MPE limit.

We refer to the sum of the individual MPE% contributions as “total MPE%”, and
any calculated total MPE% result exceeding 100 percent is, by definition, higher
than the FCC limit and represents non-compliance and a need to mitigate the

potential exposure.

If all calculated results are consistently below 100 percent, on the other hand,
that set of results serves as a clear and sufficient demonstration of compliance
with the MPE limit.

Note that according to the FCC, when directional antennas and sectorized
coverage arrangements are used, the compliance assessments are based on the
RF effect of a single (facing) antenna sector, as the RF effects of directional

antennas facing away from the point of interest are considered insignificant.

The following conservative methodology and assumptions are incorporated into
the MPE% calculations on a general basis:

1. The antennas are assumed to be operating continuously at maximum
power and maximum channel capacity. In addition, the effects of antenna
line loss are ignored.

2. The power-attenuation effects of shadowing or other obstructions to the
line-of-sight path from the antenna to the point of interest are ignored.

3. The calculations intentionally minimize the distance factor (R) by
assuming a 6'6” human and performing the calculations from the bottom

(rather than the centerline) of the lowest-mounted antenna for each



operator involved.
4. The potential RF exposure at ground level is assumed to be 100-percent
enhanced (increased) via a “perfect”, mirror-like field reflection from the

intervening ground.

The net result of these assumptions is to significantly overstate the calculated RF
exposure levels relative to the levels that will actually occur — and the purpose of

this conservatism is to allow very “safe-side” conclusions about compliance.
The table on the following page provides the results of the MPE% calculations for

each operation, with the maximum (worst-case) overall result highlighted in bold

in the last column of the table.
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Ground West. County West. County West. County West. County United Water Total
Distance 11 GHz 453 MHz 470 MHz 770 MHz 900 MHz MPE%

(ft) MPE% MPE% MPE% MPE% MPE%

0 0.0012 0.0009 0.0052 0.0161 0.0000 0.0234
20 0.0011 0.0037 0.0216 0.0053 0.0006 0.0323
40 0.0009 0.0297 0.1718 0.2009 0.0000 0.4033
60 0.0007 0.0085 0.0492 0.1152 0.0007 0.1743
80 0.0006 0.1852 1.0712 0.0196 0.0006 1.2772
100 0.0005 0.2136 1.2355 0.2957 0.0002 1.7455
120 0.0004 0.1103 0.6377 0.1116 0.0000 0.8600
140 0.0011 0.0322 0.1860 0.0562 0.0002 0.2757
160 0.0009 0.0108 0.0627 0.1394 0.0004 0.2142
180 0.0008 0.0213 0.1231 0.1947 0.0006 0.3405
200 0.0006 0.0329 0.1902 0.1711 0.0007 0.3955
220 0.0011 0.0454 0.2628 0.1395 0.0007 0.4495
240 0.0009 0.0602 0.3484 0.1181 0.0007 0.5283
260 0.0008 0.0744 0.4305 0.1188 0.0007 0.6252
280 0.0027 0.0862 0.4984 0.1522 0.0007 0.7402
300 0.0024 0.0966 0.5587 0.2159 0.0007 0.8743
320 0.0021 0.0852 0.4925 0.1903 0.0006 0.7707
340 0.0019 0.0943 0.5456 0.2740 0.0007 0.9165
360 0.0017 0.0843 0.4876 0.2450 0.0006 0.8192
380 0.0015 0.0758 0.4384 0.2202 0.0005 0.7364
400 0.0014 0.0814 0.4710 0.3083 0.0005 0.8626
420 0.0020 0.0740 0.4277 0.2800 0.0005 0.7842
440 0.0018 0.0675 0.3902 0.2554 0.0004 0.7153
460 0.0017 0.0709 0.4103 0.3304 0.0004 0.8137
480 0.0015 0.0652 0.3771 0.3037 0.0004 0.7479
500 0.0014 0.0601 0.3478 0.2801 0.0004 0.6898
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As indicated, even with the significant conservatism built into the analysis, the
worst-case calculated RF level is only 1.7455 percent of the FCC general

population MPE limit — well below the 100-percent reference for compliance.

A graph of the overall calculation results, presented below, probably provides a
clearer visual illustration of the relative compliance of the calculated RF levels.
As might be expected with such low calculated RF levels, the line representing
the results barely noticeably rises above the graph’s zero baseline, and shows an

obviously clear and consistent margin to the FCC MPE limit.

COMPLIANCE ASSESSMENT RESULTS

Normalized FCC MPE Limit Qe Total MPE% Results
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In addition, we have performed an additional calculation of the RF level right at
the face of the dish antenna. Basically, this involves performing a power density
calculation across the face of the four-foot antenna, and converting the result to a
percentage of the FCC’s general population MPE limit.

The result of that calculation shows a maximum RF level — right at the face of the
antenna — is 1.319 percent of the FCC general population MPE limit. This
represents the maximum RF level around the antenna, and at all other points the

RF level fro the dish antenna is even less significant. This confirms the FCC'’s
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position that the potential exposure from dish antenna operations is not at all
significant. In terms of potential exposure, dish antennas are “safe at the face”.

Compliance Conclusion

According to the FCC, the MPE limit has been constructed in such a manner that
continuous human exposure to RF fields up to and including 100 percent of the

limit is acceptable and safe.

The conservative analysis in this case shows that the maximum calculated RF
level from the combination of the proposed and existing antenna operations at
the site is 1.7455 percent of the FCC MPE limit. In other words, the worst-case
calculated RF level is more than 55 times below the FCC MPE limit.

The results of the calculations indicate clear compliance with the FCC MPE
regulations and limit concerning the control of potential human exposure to the
RF emissions from antennas.

Moreover, because of the extremely conservative calculation methodology and
operational assumptions we applied in the analysis, RF levels actually caused by

the antennas will be significantly lower than the calculation results here indicate.

Cerrificarion

The undersigned certifies as follows:

1. | have read and fully understand the FCC regulations concerning RF safety
and the control of human exposure to RF fields (47 CFR 1.1301 et seq).

2. To the best of my knowledge, the statements and information disclosed in
this report are true, complete and accurate.

3. The analysis of site RF compliance provided herein is consistent with the
applicable FCC regulations, additional guidelines issued by the FCC, and

industry practice.
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4. The results of the analysis indicate that the subject antenna operations will be
in compliance with the FCC regulations concerning the control of potential RF

exposure.
Danigf J/Collins Date

Chief Technical Officer
Pinnacle Telecom Group, LLC
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Appendix A. BackGground on the FCC MPE Limirs

FCC Rules and Regulations

As directed by the Telecommunications Act of 1996, the FCC has established
limits for maximum continuous human exposure to RF fields.

The FCC maximum permissible exposure (MPE) limits represent the consensus
of federal agencies and independent experts responsible for RF safety matters.
Those agencies include the National Council on Radiation Protection and
Measurements (NCRP), the Occupational Safety and Health Administration
(OSHA), the National Institute for Occupational Safety and Health (NIOSH), the
American National Standards Institute (ANSI), the Environmental Protection
Agency (EPA), and the Food and Drug Administration (FDA). In formulating its
guidelines, the FCC also considered input from the public and technical
community — notably the Institute of Electrical and Electronics Engineers (IEEE).

The FCC's RF exposure guidelines are incorporated in Section 1.301 et seq of its
Rules and Regulations (47 CFR 1.1301-1.1310). Those guidelines specify MPE
limits for both occupational and general population exposure.

The specified continuous exposure MPE limits are based on known variation of
human body susceptibility in different frequency ranges, and a Specific
Absorption Rate (SAR) of 4 watts per kilogram, which is universally considered to
accurately represent human capacity to dissipate incident RF energy (in the form
of heat). The occupational MPE guidelines incorporate a safety factor of 10 or
greater with respect to RF levels known to represent a health hazard, and an
additional safety factor of five is applied to the MPE limits for general population
exposure. Thus, the general population MPE limit has a built-in safety factor of
more than 50. The limits were constructed to appropriately protect humans of
both sexes and all ages and sizes and under all conditions — and continuous
exposure at levels equal to or below the applicable MPE limits is considered to
result in no adverse health effects or even health risk.

The reason for two tiers of MPE limits is based on an understanding and
assumption that members of the general public are unlikely to have had
appropriate RF safety training and may not be aware of the exposures they
receive; occupational exposure in controlled environments, on the other hand, is
assumed to involve individuals who have had such training, are aware of the
exposures, and know how to maintain a safe personal work environment.

The FCC’'s RF exposure limits are expressed in two equivalent forms, using
alternative units of field strength (expressed in volts per meter, or V/m), and
power density (expressed in milliwatts per square centimeter, or mW/cm?). The
table on the next page lists the FCC limits for both occupational and general
population exposures, using the mW/cm? reference, for the different radio
frequency ranges.
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Frequency Range (F) Occupational Exposure General Public Exposure

(MHz) ( mWiecm2) (mWicm?)
0.3-1.34 100 100
1.34-3.0 100 180/ F?

3.0-30 900 / F? 180/ F?
30 - 300 1.0 0.2
300 - 1,500 F /300 F / 1500
1,500 - 100,000 5.0 1.0

The diagram below provides a graphical illustration of both the FCC's
occupational and general population MPE limits.

Power Density

(mWicm2)
100 Occupational
X \\\ """"" General Public
50 | \
10 | \ S
02 _ N
¥
| | | | | | /A |
03 134 30 30 300 1,500 100,000

Frequency (MHz)

Because the FCC’'s RF exposure limits are frequency-shaped, the exact MPE
limits applicable to the instant situation depend on the frequency range used by
the systems of interest.
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The most appropriate method of determining RF compliance is to calculate the
RF power density attributable to a particular system and compare that to the
MPE limit applicable to the operating frequency in question. The result is usually
expressed as a percentage of the MPE limit.

For potential exposure from multiple systems, the respective percentages of the
MPE limits are added, and the total percentage compared to 100 (percent of the
limit). If the result is less than 100, the total exposure is in compliance; if it is
more than 100, exposure mitigation measures are necessary to achieve
compliance.

Note that the FCC “categorically excludes” all “non-building-mounted” wireless
antenna operations whose mounting heights are more than 10 meters (32.8 feet)
from the routine requirement to demonstrate compliance with the MPE limit,
because such operations “are deemed, individually and cumulatively, to have no
significant effect on the human environment”. The categorical exclusion also
applies to all point-to-point antenna operations, regardless of the type of structure
they're mounted on. Note that the FCC considers any facility qualifying for the
categorical exclusion to be automatically in compliance.

FCC References on Compliance

47 CFR, FCC Rules and Regulations, Part 1 (Practice and Procedure), Section
1.1310 (Radiofrequency radiation exposure limits).

FCC Second Memorandum Opinion and Order and Notice of Proposed
Rulemaking (FCC 97-303), In the Matter of Procedures for Reviewing Requests
for Relief From State and Local Regulations Pursuant to Section 332(c)(7)(B)(v)
of the Communications Act of 1934 (WT Docket 97-192), Guidelines for
Evaluating the Environmental Effects of Radiofrequency Radiation (ET Docket
93-62), and Petition for Rulemaking of the Cellular Telecommunications Industry
Association Concerning Amendment of the Commission's Rules to Preempt
State and Local Regulation of Commercial Mobile Radio Service Transmitting
Facilities, released August 25, 1997.

FCC First Memorandum Opinion and Order, ET Docket 93-62, In the Matter of
Guidelines for Evaluating the Environmental Effects of Radiofrequency Radiation,
released December 24, 1996.

FCC Report and Order, ET Docket 93-62, In the Matter of Guidelines for
Evaluating the Environmental Effects of Radiofrequency Radiation, released
August 1, 1996.

FCC Office of Engineering and Technology (OET) Bulletin 65, “Evaluating
Compliance with  FCC Guidelines for Human Exposure to Radiofrequency
Electromagnetic Fields”, Edition 97-01, August 1997.

FCC Office of Engineering and Technology (OET) Bulletin 56, “Questions and

Answers About Biological Effects and Potential Hazards of RF Radiation”, edition
4, August 1999.
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Appendix B. Summary of Expert Qualifications

Daniel J. Collins, Chief Technical Officer, Pinnacle Telecom Group, LLC

Synopsis: » 40+ years of experience in all aspects of wireless system
engineering, related regulation, and RF exposure

« Has performed or led RF exposure compliance assessments
on more than 18,000 antenna sites since the new FCC rules
went into effect in 1997

« Has provided testimony as an RF compliance expert more
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